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A
Funenite Count of Mempitvis and Shelby County

616 ADAMS AVENUE + MEMPHIS, TENNESSEE 38105

DAN H, MICHAEL
JUDGE October 21, 2014

Ms. Winsome Gayle

Senior Trial Attomey

Special Litigation Unit

Civil Rights Division

U. S. Department of Justice
930 Pennsylvania Avenue, NW
Washington, DC 20530

Re:  MOA - DOJ and Juvenile Court of Memphis and Shelby County

Dear Winsome;

MOA Section A. 1. (e)(ii)(b), page 15, concems oversight of a juvenile defender
panel by an independent body. I respectfully propose to establish an oversight entity with
the structure and functions outlined in the enclosed Plan Providing Representation for

Indigent Children in Delinquency Cases. (The Plan)

The Plan follows the general structure and operation of the federal Criminal
Justice Act Panel (CJA Panel), 18 U.S.C. § 3006A, and is designed to fulfill the Juvenile
Court’s responsibilities under the above referenced MOA Section.

It is my intention to move forward immediately to implement the Plan. Please
contact me if you have any questions or need more information.

Enclosure

cc: Hon. Mark H. Luttrell, Jr.
Mr. Stephen Bush, Esq.
Ms, Marilyn Hobbs, Esq,
Ms. Sandra Simkins, Esq.
Mr. Bill Powell, Settlement Agreement Coordinator
Jina Shoaf, Esq.




PLAN FOR THE JUVENILE COURT OF MEMPHIS AND SHELBY
COUNTY, TENNESSEE, PROVIDING REPRESENTATION FOR
INDIGENT CHILDREN IN DELINQUENCY CASES

PREAMBLE

The Judge of the Juvenile Court of Memphis and Shelby County,
Tennessee, is required by Rule 13, Tennessee Supreme Court Rules, to
maintain a roster of attorneys from which appointments will be made,
and has adopted the following Plan for furnishing adequate
representation to indigent children in delinguency cases.

Any child who is financially unable to obtain representation
and eligible for appointed representation shall be provided counsel
and related services pursuant to T.C.A. 37-1-126 and Rule 13 of
the Tennessee Supreme Court Rules. Counsel furnishing
representation shall be selected from the Office of the Shelby
County Public Defender or from the Juvenile Defender Panel.
Representation under this Plan shall include counsel and
investigative/expert, and other services necessary for adeguate
representation which are available from the Administrative Office of
the Courts.

1. Selection Process for Private Attorneys

A. Juvenile Defender Panel of Attorneys

All attorneys in active practice whose names appear on
the rolls of this Court are eligible for admission to the
Juvenile Defender Panel for the Juvenile Court of Memphis

and Shelby County, Tennessee.



Applications for admission to the Panel shall be
forwarded to the Clerk of Juvenile Court and shall be reviewed
annually by the Panel Selection Committee. The Panel Selection
Committee shall recommend and the Juvenile Court Judge shall appoint
members of the bar to the Juvenile Defender Panel for a three
{3} year term. The Committee shall meet each year in November to
recommend additions or replacements to the Panel of the following
calendar year. Attorneys who have completed their term may seek
reappointment for an additional term.

The Juvenile Defender Panel shall contain no more
than 20 attorneys. The Court may increase the number of panel
members from time to time as workload necessitates. Any attorney
named to the Juvenile Defender Panel shall reasonably expect
to be asppointed in approximately 3 to 10 cases per year.

B. Panel Selection Committee

The Juvenile Court Judge shall appoint the Panel
Selection Committee to select the Juvenile Defender Panel
members annually. The Panel Selection Committee will serve without
compensation. One attorney from the Office of the Shelby County
Public Defender shall be a voting member of the Selection Committee
and serve as its permanent secretary. The remainder of the
Committee shall consist of one Juvenile Court Magistrate,
and at least three (3) members of the private bar who have
engaged in an active criminal and juvenile delinguency
practice for at least ten {(10) years. The Committee
may be expanded from time to time in the discretion of the
Juvenile Court Judge. Panel Selection Committee members from

the private bar shall serve terms of 3 years.



The Committee shall set standards for membership on the
Panel and shall recommend panel members based on their proven
experience and competence in the field of juvenile delinguency
defense. In addition to applications, the Committee should also review
recommendations from any interested citizen concerning the fitness of a
particular applicant for admission to the Panel. Appointments to the
Juvenile Defender Panel shall be made by the Juvenile Court Judge from
recommendations submitted by the Panel Selection Committee.

C. Bemoval of Attorneys from the Juvenile Defender Panel

Each attorney appointed to the Panel will serve a term of three
{3) years and may be removed for neglect of duty, malfeasance, or
conduct in violation of the Tennessee Rules of Professional Conduct.
The decision to remove an attorney from the Juvenile Defender Panel is
solely that of the Juvenile Court Judge. The decision of the Juvenile
Court Judge tc remove a panel attorney is final with no appeal., A
panel attorney may resign from the Panel upon giving notice to the
secretary of the Juvenile Defender Panel Selection Committee. Upon
giving such notice, the secretary of the Juvenile Defender Panel shall
notify the Juvenile Court Judge who will remove the panel attorney
prior to expiration of the attorney’s term.

Any Juvenile Defender Panel member who does not accept at least
one appointed juvenile delinquency case per calendar year shall be
automatically removed from the Juvenile Defender Panel unless good

cause can be shown.

D. Appointment of Panel Attorneys

In all cases in which a child qualifies for appointment
of counsel pursuvant to T.C.A. 37-1-126 and Rule 13,

Tennessee Supreme Court Rules, Juvenile Court



personnel will immediately notify the appointed lawyer of the
appointment and secure copies of all relevant available material
concerning the appointment, the charge, the affidavit of
complaint or petition, and any notices of future court
appearances. Court personnel shall arrange for delivery of the
materials to the appointed attorney.

Counsel appointed to represent a child shall make contact
with that child as soon as possible after counsel is5 advised of
the appeintment., Counsel shall not accept the appointment if

unable to expeditiocusly meet with a client in custody.

E. Training

Members of the panel will be expected to attend periodic
JTIP training sessions arranged by the Shelby County Public
Defender, as well as remaining current in CLE requirements.
Failure to attend such training may constitute a basis for
removal from the panel.

2. Qualifications for Appointed Counsel

A. Eligibility

Representation shall be provided for all financially
eligible children described in T.C.A. 37-1-126 and Rule 13,
Tennessee Supreme Court Rules.

The determination that a child is "financially
eligible” for appointed counsel shall be made by the Juvenile
Court, through the judicial officer hearing the case, from
statements made under oath by the parents, legal custodians, or
guardians of said child, in the presence of the judicial officer
or by statements contained in an affidavit verified by any

person empowered to administer caths. However, if no parent,



legal custodian, or guardian of a child are present, counsel
shall be appointed as a child is presumed to be indigent.

B. Person May Not Select Counsel

No person may select a lawyer from the Juvenile Defender FPanel. The
selection of counsel shall be the exclusive responsibility of the judicial

officer,

C. Duration and Substitution of Counsel

A child for whom counsel is appointed shall be repraesented at every stage
of the proceedings from the child’s initial appearance before the judicial
officer through appeal, including ancillary matters appropriate to the
proceedinga. If at any time after the appointment of counsel the judicial
officer finds that the child is financially able to obtain counsel or to make
partial payment for the representation, it may terminate the appointment of
counsel or authorize partial payments as the interests of justice may dictate.
If partial payment by a child’s parents, legal custodians, or guardians is
required, those payments will be made to the Clerk who will pericdically report
to the Court the status of said payments. If at any stage of the proceedings,
including an appeal, the judicial officer finds that the child is financially
unable to pay retained counsel, counsel may be appointed and payment
authorized, as the interests of justice may dlctate, but the attorney
previocusly retained will not necessarily be appointed in such circumstances.
The judicial officer may, in the interests of justice, substitute one appointed

counsel for another at any stage of the proceedings.

pD. Minimum Qualifications of Panel Attorneys on Major Crimes and
Transfer Dockets

Any panel attorney handling cases assigned to
the Major Crimes and Transfer Dockets shall have the
following minimum qualifications:

(1) Have participated in at least five (5} criminal jury

trials, or have at least five (5) years of practice in

the criminal courts;



{2} Have completed, prior to the appointment, all
required JTIP training provided by the Shelby County
Public Defender.

3. Payment for Representation

The attorney appointed pursuant to the provisions of this Plan
shall be compensated pursuant to Rule 13, Tennessee Supreme Court

Rules.

4, Appellate Representation

When a child wishes to appeal, the attorney appeointed by the
Court pursuant to the terms hereof is responsible for representing
said child until relieved by the Criminal Court or Court of
Appeals. If the attorney wishes to be relieved on appeal, the
attorney shall comply with the applicable rules with regard to
notice to the client and a motion to withdraw as attorney.

This Plan shall become effective immediately upon approval by

the Juvenile Court Judge.

Court)Judge
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C U.S. Department of Justice
Civil Rights Division

. R cial Lisigation Saction - PHB
IMS:WGGRG:pjc -§§3 - ena;y“l’:ma; oyt

DJ207-72-3 Washingion DC 20530

October 30, 2014

Via Electronic and U.S. Mail

The Honorable Dan H. Michael

Juvenile Court of Memphis and Shelby County
616 Adams Avenue

Memphis, TN 38105

Re: Proposal to Reform the Juvenile Defender Panel

Dear Judge Michael:

As promised, we are writing in response to Your Honor’s October 21,
2014 letter and proposal for restructuring the panel attorney process. Your
proposal seeks to address the terms of our Memorandum of Agreement
(*Agreement”) regarding our findings pursuant to the Violent Crime Control and
Law Enforcement Act of 1994, 42 U,S.C. §14141, Based on our discussions
with you, it is our understanding that this is an interim plan and that a final
proposal will be submitted once you have conferred with local stakeholders. To
assist in your review and revision of the proposel, we offer the following
observations.

You should know that we share your desire to improve the panel attorney
selection, appointment, and removal process in a manner that ensures that the i
children represented by panel attorneys receive the benefits of the zealous :
advocacy to which they are entitled. A main component of our Report of
Findings (April 2012} concerned the “[mjisunderstandings about the role of
defense counsel” and the panel defender office’s lack of independence. Id. at
46, 50. Your scnse of urgency and expressed need for focusing on this issue is
very much appreciated and understood.

To frame our obscrvationa of your proposal, we would like to draw your
attention to several key elements of the Agreement respecting the right to
counsel, One foundational element is the requirement to establish an
“independent, ethical, and zealous” defense function in the Shelby County
Public Defender’s Office and the eppointed panel defender system.



See Agreement Section A.1.(e)(i) and (ii} at 14, 15. The independence of the
defense function and individual defense counsel is necessary to the provision of
ethical and zealous juvenile advocacy, a hallmark of a fair and reliable justice

SyStEmT, el essential o aclieving substantial complianee Witi the Agreement,
National standards recognize the imperative of mnaintaining an independent
defender function. See e.g. Am. Bar Ass’n, Standing Comm. on Legal Aid end
Indigent Defendants, ABA Ten Principles of a Public Defense Delivery System
{"ABA Ten Principles”} at 2 (2002) (Principle 1); ABA, STANDARDS FOR CRIMINAL
JUSTICE, PROSECUTION AND DEFENSE FUNCTION (1993)(Standard 5-1.3).
“Independence” in this context means that the defense function is
“independent from political influence and subject to judicial supervision only in
the same manner and to the same extent as retained counsel.” ABA Ten
Principles, Principle 1, Commentary.

Another foundational element of the Agreement is the requirement to
maintain reasonable defender workloads. Id. Section A.1(e)(i}{c) and (ii)(b) at
15. You have expressed a commitment to ensuring that the individual
attorneys assigned to the panel provide quality representation to their clients.
We share this commitment, We also note that, as with independence, worldoad
controls, which include the attorney’s caseload adjusted by other factors such
as the complexity of the cases and the attorney’s other duties, promote quality
representation. See ABA Ten Principles at 2 (Principle 5); Am. Bar Ass'n,
Standing Comm. on Leggl Aid and Indigent Defendants, ABA Eight Guidelines
of Public Defense Related to Excessive Workloads (ABA Eight Workload
Guidelines) (2009). See also ABA Standing Committec on Ethics and
Professional Responsibility, Formal Opinion 06-441 (May 13, 2006)(Ethical
Obligations of Lawyers Who Represent Indigent Criminal Defendants When
Excessive Caseloads Interfere with Competent and Diligent Representation)!.

The final foundational element of the Agreement that we would like to
note regarding the pane! system is that the panel be “overseen by an
independent body.” Id. Section A.1.(e)(ii)(b) at 15. We understand that
Tennessee Supreme Court’s Rule 13 requires the Court to maintain a roster of
attorneys for appointments, However, Rule 13 does not prohibit the Court
from euthorizing an independent body to oversee the selection, qualification,
supervision, and removal of the panel members. We recognize that your
proposal seeks to place some authority in the Panel Selection Committee
("Committee”). However, the process that you have described for the selection
and appointment of members to the Committee does not distance the
Committee from the Court sufficiently to allow for actual and perceived
independence, both of which are crucial to creating and maintaining the
integrity of the panel.

! Available at
hitp:/fwww.americanbar.org/content/dsm/aba/administrative/legel_aid_indigent_defendants/ls_sclaid_def_cthics_op

inion_defender_cnseloads_06_441.authchockdam.pdf
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While your proposal seeks to address the elements of the Agreement, it
falls short of this goal in several important ways. In particular, the proposal

undercuts the indepen € ol the appoiiited attorneys In (a) the manner in
which the Committee is structured, (b) the Court's option to expand the
Committee at will, and (c) by providing the Court with the sole authority to
remove attorneys from the panel.

As currently proposed, the Committee will consist of several members
who will be beholden directly to the Court for their position. While we do not
endorse a particular system for selecting Committee members, & system that
satisfies national standards is likely to require that a diverse array of
appointing authorities contribute selections to the Committee, See, e.q., Report
of the National Right to Counsel Committee, Justice Denied: America’s
Continuing Neglect of Our Constitutional Right fo Counsel (April 2009} at 185
(Recommendation 2 — “The members of the Board or Commission of the agency
should be appointed by leaders of the executive, judicial, and legislative
branches of government, as well as by officials of bar associations, and Board
or Commission members should bear no obligations to the persons,
department of government, or bar associations responsible for their
appointments.”). There are several systems where either the judiciary or the
executive establishes an independent oversight body constituted of members
selected by diverse autharities. See e.g. Kentucky’s Public Advocacy
Commission and Massachusetts’ Committee for Public Counsel Services.?

The proposal’s removal provision also undercuts the independence of the
panel. The proposal provides no mechanism for ensuring that attorneys are
removed for the appropriate reasons. While you have assured us that you will
abide by the limitations of focusing on neglect, malfeasance, or professional
conduct violations, an appropriate structure that secures independence cannot
be dependent on the passion and understanding that you personally embody,
but must create a structure that ensures independence over time, without any
of us knowing who, in the future will take the bench or what his or her
sensitivities will be toward the right to zealous counsel for juveniles. In
addition, even while we may accept Your Honor’s good judgment on these
matters, the Court's absolute power of removal sends the clear message to the
private bar that their livelihood is dependent upon staying in the Court’s favor,
rather than aggressively advocating for their clients. One example of a more
sccure removal process would require the Committee to hear complaints
against attorneys, find facts, and decide on & sanction, which the Court would
have the authority to review and modify for good cause. As it stands, the
Court’s absolute authority to remove an attorney undermines the independence
requirement.

2 Although these are state systems, they can provide some [nsight into how members of such bodies sre appointed.
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Finally, the proposal creates serious workload concerns and is focused
too heavily on criminal practice as opposed to the specialized practice of
juvenile defense. The proposal’s limited number of panel attorneys ~ twenty —

will create an immediate workload crisis for both the panel and the pubic
defender service. According to the court’s most recent annual report (2012),3
the court handled 8,995 delinquency cases in 2012, The court’s list of 2013
Top Ten Offenses,* includes over 12,000 charges (the actual number of cases is
unclear). Requiring twenty panel attorneys and eight public defenders (the
current number of attorneys in the juvenile unit) to handle this many matters
would immediately breach suggested caseload maximums and would create
overwhelming and unmanageable workloads (which include factors other than
the raw number of cases). See American Council of Chief Defenders Statement
on Caseloads and Workloads (2007).5 Additionally, the proposal’s focus on
criminal experience as the basis for attorneys’ qualifications to serve on the
major offenses and transfer docket overlooks the importance of specialized
juvenile training and practice. See e.g. National Juvenile Defense Standards,
Standard 1.3, Specialized Training Requirements for Juvenile Defense (2013);
National Juvemle Defender Center and National Legal Aid & Defender
Association, Ten Core Principles for Providing Quality Delinquency
Representation Through Public Defense Delivery Systems, Principle 7, Comment
A (“The public defense delivery system recognizes juvenile delinquency defense
as a specialty that requires continuous training in unique areas of the law.”).

We hope that these observations will be helpful in your revision of the
proposal. We appreciate and share your concern for improving the quality of
the panel attorneys. We recommend that you work with others in the county to
develop a panel system that is independent, ethical, and supports zealous
advocacy on behalf of the children appearing on delinquency proceedings.

Sincerely,

Winsome ayl
Special Counsel

cc:  Mark H. Luttrell Jr.
Mayor of Shelby County
Vasco A, Smith, Jr. County Administration Building

2 , Availablo nt lutm://vww.shelbyeguntytn gov/index.aspx?nid =2396.
Avallable At hitp:/fwww shelbycountytn, pov/index.aspx?N1D=2§84.

Avmlable at

h[[sgmﬁ,p_d_f ABA .Clghl Workload Gul'deﬂnu




160 North Main Street
Memphis, TN 38103

Sandra Sunkins
Director Children's Justice Clinic
Clinical Professor

Rutgers School of Law - Camden

217 N. 5th Street, Camden, NJ 08102

Bill Powell

Settlement Agreement Coordinator
201 Poplar Avenue, Second Floor
Memphis, TN 38103

Stephen Bush

Shelby County Public Defender
201 Poplar Avenue, Second Floor
Memphis, TN 38103

Marilyn Hobbs

Panel Attorney Coordinator

Juvenile Court of Memphis and Shelby County
616 Adams Avenue

Memphis, TN 38105

Jina C. Shoaf

Assistant County Attorney
Shelby County Attorney's Office
160 N. Main Street, Suite 950
Memphis, TN 38103



