MEMPHIS AND SHELBY COUNTY OFFICE OF PLANNING AND DEVELOPMENT

STAFF REPORT
CASE NUMBER:

SUP 15-226 CO

# 12

L.U.C.B. MEETING: December 10, 2015

LOCATION:

9463 Osborn Road: West side of Osborne Road,
1,122 feet north of Pleasant Ridge Road

COUNTY COMMISSION DISTRICT:

1

OWNER OF RECORD/APPLICANT:

Jeffrey and Mary Tawater

REQUEST:

Dog training, Animal Boarding and Doggy Daycare

AREA:

Less than 1 Acre (Existing facility is 15.54 Acres)

EXISTING LAND USE & ZONING:

Single-family home with dog training, animal
boarding and doggy daycare in the Conservation
Agriculture (CA) District

OFFICE OF PLANNING AND DEVELOPMENT RECOMMENDATION
REJECTION

Staff Planner: Marion Jones

Email: marion.jones@memphistn.gov

CONCLUSIONS
1.

This request does not meet the special use permit criteria contained in Section
9.6.9 of the Memphis and Shelby County Unified Development Code.

2.

The site and the surrounding area are zoned Conservation Agricultural (CA)
District and designated as “Rural” on the Shelby County Growth Plan Map. The
infrastructure is rural in design and character and is not intended to accommodate
commercial usage.

3.

The character of the area is estate residential and there do not appear to be any
home occupations or commercial businesses on adjacent properties.
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AERIAL PHOTOGRAPH WITH ZONING MAP

Site

SURROUNDING USES AND ZONING:
North:

Single –family houses in the Conservation Agriculture (CA) District.

South:

Single-family houses in the Conservation Agriculture (CA)] District.

East:

Single-family houses in the Conservation Agriculture (CA) District.

West:

Land in agricultural use in the Conservation Agriculture (CA) District.
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ASSESSOR’S AERIAL PHOTOGRAPH

Site
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Site Plan

Large fenced area
for dogs
Small fenced
area for dogs
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Photographs

Site from Osborn Road

Zoomed image of site from Osborne Road

Curve of Osborne Road looking north: Tawater house adjacent to sign.
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Parking area in front of small fenced area

Double gate at the side of the house/large fenced
area
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STAFF ANALYSIS
The site is located at 9463 Osborn Road in the Greater Bolton Community in the
Arlington Planning District. The area is primarily estate residential with Conservation
Agriculture (CA) District zoning. Osborn Road is a rural two lane road with no curb,
gutter or sidewalk. There is no sanitary sewer. The lots are served by subsurface sewage
disposal systems (septic tanks).
The site is zoned Conservation Agriculture (CA) District and contains an existing
single-family house on 4.71 acres. The house has a 404 set back from Osborn Road and
is located on the west side of Osborne Road adjacent to the curve in Osborn Road.
Request:
The applicant is requesting a special use permit to legalize the existing dog
training, animal boarding, and doggy care operation for 15 dogs. The applicant was cited
as the result of a compliant to the Shelby County Office of Construction Code
Enforcement from a competitor who was not permitted to perform a similar use on
residential property in the City of Germantown.
The applicant has a large fenced area that is basically the back yard and a smaller
fenced area on the front side of the house facing the street. The smaller area is for
smaller dogs or dogs that may require special attention or training. The smaller area
contains a fenced area with hay bales for special training that the owner does with his
personal dogs. There is a double gate along the side of the house near the driveway to
help ensure that the animals do not get out of the large fenced area when entering or
leaving the property without being leashed and attended by a person. There is 20’ x 20’
gravel parking area for drop off and pick of dogs in front of the small fenced area. There
is a single plastic crate in the front yard for crate training. The boarding activities will
occur within the confines of the applicant’s home.
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The site plan does not show the existing sign. No additional signage is proposed. The
applicant will use the existing sign.
Management and Operation
The applicant is requesting to provide doggy care and training services for 15
dogs on the site. The applicant owns approximately 4-5 dogs. The applicant stated that
he is out with the dogs in the fenced areas either siting and observing, playing or
conducting training. He also takes the dogs on pack walks.
The animal boarding activities will occur within the applicant’s house. There are crates
and doggy gates within the interior of the house in the living room/den and kitchen areas.
The applicant’s long term business plan is to focus on training with boarding as a part of
the training and potentially less doggy care.
The day of the site visit, there was no odor or feces visible on the property.
The following 9 questions were asked of the applicant to have a better understanding of
the applicant’s operation on the site:
1.
Where will the people drop off and pick up their dogs? The applicant has a paved
driveway with a 20 x 20 gravel area in front of the small fenced area in the front yard for
drop off and pick. It is anticipated that some animals undergoing training or boarding
will remain for a longer period of time.
2.

Feeding schedule-once or twice daily? The applicant generally feeds twice daily

3.

Cleaning schedule: Twice daily outside and daily inside.

4.
Ventilation and temperature inside the building. OPD staff felt this question was
not applicable since the boarding will occur within the applicant’s home. This question is
for kennels/boarding fields built on the site.
5.
Requirement for potential border (i.e. shots and requests for Bordetella
vaccination prior to boarding) The applicant states he evaluates the enrollment
application that is included on pages 30-35 of the staff report prior to dogs being
accepted. If dogs present a problem, they are not permitted to return.
6.
Exercise schedule for dogs- there are pack walks and exercise within the fenced
areas onsite.
7.

Type of resting accommodations-there are crates and bedding within the house.

8.
Arrangements for veterinary services if required-the applicant uses the Arlington
Animal Clinic and the animal emergency center on Germantown Road.
9.
Grooming arrangement-the applicant does not propose to provide grooming
services. The website indicates bathing will be provided if needed.
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Special Use Permit Criteria:
Section 2.5.2 of the Memphis and Shelby County Unified Development (UDC)
requires a special use permit be approved by the Shelby County Board of County
Commissioners to operate “Animal Boarding, Animal Shelter, Kennel, Doggy Daycare
(Retail Sales & Service) in the Conservation Agriculture (CA) District.
Sub-Section 9.6.9 of the Memphis and Shelby County Unified Development Code
states “No special use permit or planned development shall be approved unless the
following findings are made concerning the application;”


The project will not have a substantial or undue effect upon adjacent
property, the character of the neighborhood, traffic conditions, parking,
utility facilities and other matters affecting the public health, safety, and
general welfare (UDC sub-section 9.6.9A).

Applicant’s Response: It will not have any adverse effect.
OPD Staff Response:
Sub-Section 2.2.1D of the UDC under District Intent Statements describes the
Conservation Agriculture District as follows:
Conservation Agriculture (CA)
The CA District is intended to conserve agricultural land and undeveloped
natural amenities while preventing the encroachment of incompatible land
uses on farm land and other undeveloped areas. The types, area and
intensity of land uses in the district are designed to encourage and protect
agricultural uses and the conservation of undeveloped areas.
The Shelby County Growth Plan Map designates this area as rural.
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Denotes the approximate location of the site
The “rural” designation and rural infrastructural (roads and septic tanks) further reinforce
the concept of this area for the conservation of agricultural land and undeveloped natural
amenities. Businesses are not consistent with the type of development in this area.
Animal Boarding and Doggy Daycare are listed in the use chart as under commercial
activities under Retail Sales & Service.
Sub-section 2.74A Home Occupations under Prohibited Home Occupations lists #13.
Animal hospitals and kennels including animal grooming and boarding. Sub-Section
2.7.4B Standards states the following:
B. Standards

The intent of a home occupation is to permit very limited nonresidential activity in
a residential dwelling or accessory structure to a residential dwelling, provided
such activity does not impact or detract from the residential character of the
neighborhood. A home occupation shall be deemed an accessory use and no
further approval shall be required, provided the nonresidential use meets the
following.
1. The use of the dwelling unit for home occupation shall be clearly incidental and
subordinate to its use for residential purposes by its occupants, and shall under
no circumstances change the residential character of the structure.
2. There shall be no change in the outside appearance of the building or
premises, or other visible evidence of the conduct of a home occupation.
3. No business storage or warehousing of material, supplies or equipment shall
be permitted outside of the primary dwelling unit except that certain landscaping
business materials may be stored outdoors on lots of 4 acres or more so long as
such storage is in the rear or side yard and appropriately screened from public
view.
4. No equipment or process shall be used that creates excessive noise, vibration,
glare, fumes, odors, or electrical interference.
5. No display of products shall be visible from the street.
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6. A home occupation shall be subject to all applicable licenses and business
taxes.
7. No persons other than members of the family residing on the premises shall
be engaged in the home occupation.
8. Storage space and the operation of the business inside the dwelling unit may
not exceed 25% of the first floor area of the residence.
9. Only one customer shall be permitted at the residence at a time, except for
group instruction (see Sub-Section 2.7.4C). There shall be no group instruction in
connection with the home occupation.
10. All public contact related to the home occupation shall be limited to the period
between 7AM to 8PM.
11. No signage specifically associated with the home occupation shall be
permitted.
12. Adequate parking is available to serve the use. No such parking shall be
located in a required front yard except within an existing driveway. Driveways
shall not be reduce or widened to accommodate the business.

Home occupations are accessory uses and “shall only be located within the district
that permits the principal use.” The character of the area is estate residential
properties in the Conservation Agriculture District. Osborn Road is a rural two
lane road. There appeared to be no other home occupations or related business
activities in the adjacent area.


The project will be constructed, arranged and operated so as to be
compatible with the immediate vicinity and not interfere with the
development and use of adjacent property in accordance with the
applicable district regulations (UDC sub-section9.6.9B).

Applicant’s Response: No construction is anticipated.
OPD Staff Response:
A key component to the training, animal boarding and doggy cares is the
applicant’s fence. Sub-section 4.6.E addresses fences and appropriate fence
materials in the various zoning districts:
E. Fence and Wall Materials.
1. Permissible Materials. Fences and walls must be constructed of high quality
materials, such as decorative blocks, brick, stone, masonry panels, treated wood
and wrought iron; and, where permitted, vinyl-coated chain link. Electrified
fences, barbed wire or concertina wire fences are not permitted in a residential
district.
2. Masonry Walls. Masonry walls shall be constructed to allow the flow of water
from one side of the wall to the other.
3. Electrified Fences, Barbed Wire and Concertina Wire Fences. Electrified
fences or barbed wire is permitted in any zoning for the keeping of livestock.
Barbed wire or concertina wire is permitted in an industrial district provided the
barbed wire or concertina wire is located at least eight feet above the ground.
Electrified fences are permitted in industrial districts. Electrified fences, barbed
wire or concertina wire may be permitted in other non-residential zoning districts
through the administrative deviation process (see Chapter 9.21).
4. Chain-Link Fences. Uncoated chain-link fences are not permitted except in the
EMP, WD, and IH districts. Chain-link fencing must be galvanized, polyvinyl
chloride (PVC) color coated in either black, dark green or dark brown color
coatings and part of an evergreen landscape screening system. At the
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intersection of a driveway and a street and on all corner sites (the intersection of
two streets), a clear sight triangle shall be established as set forth in Section
4.4.7.
5. Fencing Along Public Streets. The maximum length of a continuous, unbroken
and uninterrupted fence or wall plane abutting a public right-of-way shall be 100
feet. Breaks shall be provided through the use of columns, landscaped areas,
transparent sections and a change in material. This Sub-Section shall not apply
to properties in industrial zoning districts.
6. Keeping of Livestock. Electrified fences or barbed wire is permitted in any
zoning district for the keeping of livestock and chickens. When used in
conjunction for the keeping of livestock other than chickens, uncoated chain-link
fences are only permitted on lots of at least 5 acres in size. When used in
conjunction for the keeping of chickens, uncoated chain-link fences are only
permitted outside of the required front yard.
7. Metal Panel Fencing. Metal panel fencing is only permitted in the industrial
zoning districts.

Although the site plan states the fence is a chain link fence, it is not. It is an uncoated
chicken wire fence. A galvanized, vinyl coated chain link fence is required by the UDC.
The UDC defines “Livestock” as:
LIVESTOCK: For the purposes of these regulations, Livestock shall include cattle, cows,
sheep, horses, mules, swine, goats, and 7 or more chickens.
F. Administrative Deviation. The Planning Director may permit additional fence material,
additional fence height, or reduced setback through the administrative deviation if it is determined
that such allowance is not contrary to the public interest and will not be injurious to the
surrounding neighborhood. Factors to be considered by the Planning Director when making such
an administrative deviation shall include the material, height or setback of fencing in the
immediate vicinity of the subject site, the classification of the roadway abutting the subject site
and the proposed use of the subject site (see Chapter 9.21).

An administrative deviation was not requested by the applicant in his letter of intent.


The project will be adequately served by essential public facilities and
services such as streets, parking, drainage, refuse disposal, fire protection
and emergency services, water and sewers; or the applicant will provide
adequately for such services (UDC sub-section 9.6.9C).

Applicant’s Response: Public facilities are existing.
OPD Staff Response:
If approved, the use of the septic tank will change from strictly residential usage to
commercial and the flow of water will increase according. As such, the Shelby County
Health Department requires septic tanks for commercial usage be designed by a licensed
engineer (refer to the Health Department comments).


The project will not result in the destruction, loss or damage of any feature
determined by the governing bodies to be of significant natural, scenic or
historic importance (UDC sub-section 9.6.9D).

Applicant’s Response: There are no significant features on this property.
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OPD Staff Response: There are no significant natural, scenic or historic
features located on this site.


The project complies with the additional standards imposed on it by any
particular provisions authorizing such use (UDC sub-section 9.6.9E)

Applicant’s Response: Yes.
OPD Staff Response: At present, the proposed training, animal boarding and
doggy daycare do not comply with the additional standards imposed on it by the UDC
and the Shelby County Health Department.


The request will not adversely affect any plans to be considered (see UDC
Chapter 1.9) or violate the character of the existing standards for
development of the adjacent properties (UDC sub-section 9.6.9F)

Applicant’s Response: Adjacent properties are developed.
OPD Staff Response:
The CA zoning on the property does not permit this use by right. In addition to the
zoning, the area is designated “rural” and public infrastructure is designed for rural usage.
There appear to be no other commercial related uses in the immediate area.

RECOMMENDATION: REJECTION, but if approved subject to the
following 10 conditions.
SITE PLAN CONDITIONS
1.

This special use permit entitlement is to permit dog training, animal boarding and
doggy daycare at 9463 Osborn Road. Any change in ownership and/or change in
occupancy through rental of the property shall require the filing of a
Correspondence Item to be heard by the Memphis and Shelby County Land Use
Control Board with an appeal to the Shelby County Board of County
Commissioners to continue this special use permit entitlement.

2.

A maximum of 15 dogs including the applicant’s dogs are permitted on site for
training, animal boarding and/or doggy daycare.

3.

Pick-up and drop off hours shall be 8 A.M. to 8 P.M. on Monday through Saturday.

4.

One detached, free-standing sign is permitted for the animal training, animal
boarding and doggy daycare business. The sign shall be a total of 12 square feet in
size.

5.

There shall be no additiona exterior lighting for the animal training, animal
boarding and doggy daycare operation.

6.

The location of all dumpster and trash receptacles for the animal training, animal
boarding and doggy daycare operation shall be shown on the final site plan and
screened from view. The Planning Director shall approve the location and
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screening treatment.
7.

The subsurface sewage disposal system for commercial usage must be designed by
a licensed engineer. A signed Health Department certificate approving the
subsurface sewage disposal system will be affixed and signed by the approprate
Health Department official.

8.

A site plan shall be filed with the Memphis and Shelby County Office of Planning
and Development within two (2) years from the date this application was approved
by the Shelby County Board of County Commissioners and signed by the Planning
Director. Time extensions may be granted by the Memphis and Shelby County
Land Use Control Board with the filing of a Correspondence Item and full public
notice.

9.

If a Use and Occupancy permit is required by the Shelby County Office of
Construction code Enforcements, it shall not be granted until the site plan is
approved by the Memphis and Shelby County Office of Planning and Development
and signed by the Planning Director.

10. The site plan: The site plan will incorporate the conditions listed above and shall
provide the following:







Owner and notary certificates;
Engineer and/or surveyor’s certificate(s);
All existing and proposed easements;
Sign rendering. location, landscaping and easement;
Health Department certificate signed by the appropriate Health
Department Official; and
The information on the initial site plan contained in this application.
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GENERAL INFORMATION
Street Frontage:

190+/- feet along Osborn Road

Planning District:

Arlington

Census Tract:

208.10

Zoning Atlas Page:

1460

Parcel ID:

D0129 00296

Zoning History:

Conservation Agriculture

DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was
referred:
County Engineer:

No objections or comments.

County Fire Division:

No comments received

Shelby County Health DepartmentOPD File # S.U.P. 15-226 CO
9463 Osborn Road (Kennel Permit)
1. Conventional subsurface sewage disposal statutory criteria T.C.A. 68-221-403 (c)
which requires either a high intensity soils evaluation by a soil scientist certified
by the State of Tennessee or a percolation test must be performed to verify that
the soil is sufficiently permeable to allow proper absorption of the sewage into the
soil. The soil mapping or percolation test must be performed as outlined in the
Rules and Regulations to Govern Subsurface Sewage Disposal Systems Chapter
1200-1-6-.02 (3).
2. The minimum acreage for an existing lot to have a subsurface sewage disposal
system is two (2) acres. If the lot has a proposal to be subdivided each of the
subdivided lots must have a minimum of two (2) acres for the installation of a
subsurface sewage disposal system.
3. This lot has an existing subsurface sewage disposal system which was installed in
1987 for a three bedroom house.
4. As outlined in Rules and Regulations to Govern Subsurface Sewage Disposal
Systems Chapter 1200-1-6-.03, areas consisting of fill material shall be excluded
from the area considered for the installation of the disposal field unless soil
conditions provide for adequate filtration and will prevent outcropping of sewage
effluent.
5. Subsurface sewage disposal systems or field lines cannot be installed within the
designated boundaries of the 100-year floodplain or flood zone.
6. Subsurface sewage disposal systems for commercial usage must be an engineer
designed system.
7. A design number for this proposed dog care/grooming facility will be a minimum
daily water usage of 20 gallons per day per employee (bathroom and sink facility)
as well as 7.75 gallons per dog a day. For wash down and bathing purposes the
water usage per dog would 15 gallons a day.
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8. This subsurface sewage disposal system must be certified by an engineer holding
a valid P.E issued by the State of Tennessee that it will efficiently dispose of all
effluent generated by this proposed change in usage at the site.
9. If any monitoring wells were installed as part of an environmental site assessment
they must be filled as outlined in Section 6 of the Shelby County Well
Construction Code.
10. If any abandoned water wells are present on this site they must be properly filled
and abandoned as outlined in Section 9 of the Shelby County Well Construction
Code.
Shelby County Schools:

No comment received.

Construction Code Enforcement:

No comments received.

Memphis Light, Gas and Water:
MLGW has reviewed the referenced application, and has no objection, subject to
the following conditions:
·

·

·
·

·

·

·
·

·

Street Names: It is the responsibility of the owner/applicant to contact
MLGW–Address Assignment @ 729-8628 and submit proposed street names for
review and approval. Please use the following link to the MLGW Land & Mapping
website for Street Naming Guidelines and the Online Street Name Search:
http://cp.mcafee.com/d/FZsS81Msrhoouph78EECPqaaab3WrXz9J5555xZdN54SrdC
Rvlm9OFe74qCjtQnxMHt5NwloIWNLn5r44v5m3hPEUl8cKI2FEVotgojpsd7bfECPpISr01aDAj7bUgrAuxYqovI4dwwHG
OQE4jpJcQsFCPtPqpJUTsTsSyrh
It is the responsibility of the owner/applicant to identify any utility easements,
whether dedicated or prescriptive (electric, gas, water, CATV, telephone, sewer,
drainage, etc.), which may encumber the subject property, including underground and
overhead facilities.
No permanent structures will be allowed within any utility easements, without
prior MLGW approval.
It is the responsibility of the owner/applicant to contact TN-1-CALL @
1.800.351.1111, before digging, and to determine the location of any underground
utilities including electric, gas, water, CATV, telephone, etc.
It is the responsibility of the owner/applicant to pay the cost of any work
performed by MLGW to install, remove or relocate any facilities to accommodate the
proposed development.
It is the responsibility of the owner/applicant to comply with the National
Electric Safety Code (NESC) and maintain minimum horizontal/vertical clearances
between existing overhead electric facilities and any proposed structures.
It is the responsibility of the owner/applicant to comply with Memphis/Shelby
County Zoning Ordinance - Landscape and Screening Regulations.
Street Trees are prohibited, subject to the review and approval of the landscape
plan by MLGW Engineering. It is the responsibility of the owner/applicant to submit
a detailed landscape plan to MLGW Engineering.
Landscaping is prohibited within any MLGW utility easement without prior
MLGW approval.

S.U.P. 15-226 CO
Staff Report

December 10, 2015
Page 19 of 38

·
It is the responsibility of the owner/applicant to submit a detailed plan to
MLGW Engineering for the purposes of determining the availability and capacity of
existing utility services to serve any proposed or future development(s). Application for
utility service is necessary before plats can be recorded.
o All residential developers must contact MLGW's Residential Engineer at
Builder Services: (901) 729-8675 to initiate the utility application process.
o All commercial developers must contact MLGW's Builder Services line at
729-8630 (select option 2) to initiate the utility application process.
·
It is the responsibility of the owner/applicant to pay the cost of any utility
system improvements necessary to serve the proposed development with electric, gas
or water utilities.
Respectfully Submitted,
MEMPHIS LIGHT, GAS and WATER DIVISION

TOM WORD
Utility Coordinator
tword@mlgw.org
Memphis Light, Gas and Water Division
Utility Coordinator: AB/01-349
220 S. Main St. * 38103-3917
P.O. Box 430 * 38101-0430
Memphis, Tennessee
voice: 901.528.4186
fax:
901.528.4058
MLGW now accepts VISA and MasterCard
web payments for residential accounts!
No more fees for any MLGW electronic payment.
Register for My Account at
http://cp.mcafee.com/d/2DRPosrhoouph78EECPqaaab3WrXz9J5555xZdN54SrdCRvlm9
OFe74qCjtQnxMHt5NwloIWNLn5r44v5m3hPEUl8cKI2FEVotgojpsd7bfECPpISr01aDAj7bUrdEILfFCPtPqpJUTsTsS
yrh.

This e-mail and any attachments represent the views and opinions
of only the sender and are not necessarily those of
Memphis Light, Gas & Water Division, and no such inference should be made.
MLG & W Address Assignment: Existing street names are good.
AT&T/Bell South:

No comments received.
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Application
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Application (Continued)
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Application (Continued)
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Vicinity Map with Names
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Vicinity Map without Names
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Site Plan
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Public Notice Sign
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From: Jeff Tawater <jeff.tawater@gmail.com>
Date: Fri, Nov 27, 2015 at 12:04 PM
Subject: Re: Dog Business
To: <Sam.Savery@ferguson.com>

Thanks Guys. And we hope you're having a great Thanksgiving holiday too! Looking
forward to having you guys as neighbors for a long time!
Jeff and Katie
On Fri, Nov 27, 2015 at 10:33 AM <Sam.Savery@ferguson.com> wrote:
Hope you had a good thanksgiving. Like you said, I had no idea there was anything dog
related over there. We moved in two months ago and spend a lot of time outside and
have not heard any barking different from any other neighborhood. May not even be
yours we hear at times. I came to the meeting bc I thought it was going to be something
built that may have a negative impact on our property, after hearing what you had to say,
clearly that is not the case. Older people tend to be grumpy and not open minded, I
choose to ignore their nonsense. It was almost comical the other night what they were
saying. I hope this goes through and does not impact in any way y'all earning a living
doing what you like.
Have a great weekend!
Sam and Janie
Sent from my iPhone
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