
 

 

 

 

 

 
 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Staff Writer : John D. (Don) Jones   E-mail:  john.jones@memphistn.gov  

 

 

 

             AGENDA ITEM : 13 
 

CASE NUMBER:  B.O.A. 16-32 CO  B.O.A. MEETING:  May 25, 2016 
  

LOCATION:      Southern terminus of Mockingbird Lane in Tipton Co, TN 

 

OWNER/APPLICANT:  Michael Jones 
 

 REQUEST: Variance to Sub-section 9.7.3F to allow a street stub in Tipton Co., 

 TN to constitute road frontage for a lot in Shelby County TN  
 

AREA:  25.45 Acres, 2 parcels  
 

EXISTING LAND USE & ZONING:  Vacant land in the Conservation Agriculture (CA) District 

CONCLUSIONS 

 

1. The applicant, Michael Jones, is requesting a variance from Sub-section 9.73.F to allow the end of the 

 cul-de-sac of Mockingbird Drive to serve not only as his access but also as the required public road frontage. 

  

2. The requirement for frontage goes to the reason behind the promulgation of the Subdivision Regulations.    

 Subdivision Regulations were created to ensure that the transfer of property between any two parties   

 includes property that has access from a public street and can be provided the necessary public services   

 including utilities as well as emergency services. 

 

3. Staff supports the granting of this variance and finds that the Findings of Fact under Section 9.22.6 are met. 

 

4. Staffôs recommendation includes conditions that require the applicant to provide documentation that the   

 necessary public services can and are being provided to this site not only for the applicant but also for any  

 future purchaser of this property.   

  

  

 

RECOMMENDATION  
 

Approval with Conditions 
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General Location Map 

 

The subject property, trimmed in red below, is located in northeast Shelby County.  The subject 

propertyôs north property line abuts the Shelby County/Tipton County line.  The site is located 

between Deadfall Road on the west and Osborntown Road on the east.  The yellow line indicates the 

path along Deadfall Road into Tipton County and along Mockingbird Drive to the subject property. 
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Road 

Deadfall  

Road 

Macedonia Road 
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Zoom In to Site 

 

 

At the top of the picture immediately above the red highlight are lots that take access from 

Mockingbird Lane in Tipton Co.  The subject tract, trimmed in red, contains two heavily wooded 

parcels.   

 

There is an intervening property between the siteôs southern boundary and Macedonia Road.   

  

 

 

 

 
 

Zoning and Land Use 

 

North, South,  

East & ñWest:   Vacant land, land in agricultural use, or rural lots with one house, in the     

  Conservation Agriculture (CA) District. 
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Vicinity Map  

 

 
Mailed Public Notice - Twenty-three (23) notices were mailed on May 10, 2016. 
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Site Plan with Property Dimensions 
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Views of existing road via Google Maps 

 

 

 

 
 

Below, facing south on Mockingbird Dr.   

 

 

 
 

Existing cul-de-sac 

bulb of Mockingbird 
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Subject 
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STAFF ANALYSIS  

 

Legal Lots of Record entitled to a Building Permit 

 

A Lot is defined in the definitions section of the Memphis and Shelby County Unified Development 

Codes as follows: 

 

 ñA parcel or tract of land that is recorded in the Shelby County Registerôs Office that  

 is part of a subdivision and designated on the subdivision plat as a lot; or a property 

 that is exempt from subdivision (see Section 9.7.3) or a property described by metes  

 and bounds that has been recorded in the Shelby County Registers Office prior to  

 March 1, 1989.ò 

 

The subject property falls under the last sentence as a property that is described by a metes and 

bounds survey and recorded prior to March 1, 1989.  So, under this definition it would seem that this 

property is entitled to a building permit to construct a single family home.  

 

However, Letter F of the Subdivision Exemption Section of the Code emphasizes that to be 

considered exempt from the subdivision process, any division [of land] that was recorded prior to 

March 1, 1989 must contain four acres of land and 50 feet of frontage on a public road.  The 

paragraph continues by stating the end of a stub street shall not be used to satisfy the requirement for 

road frontage.  As these regulations apply to all lands in the unincorporated portion of Shelby County, 

staff does not conclude that, 1.) frontage on a public road in Tipton County meets the frontage 

requirement test, and 2.) that for the purpose of this section of the Code, a stub street and a cul-de-

sac are virtually the same; therefore a variance to Sub-section 9.7.3F is required. 

 

Request 

 

The applicant, Michael Jones is requesting a variance from Sub-section 9.73F to allow the end of the 

cul-de-sac of Mockingbird Drive to serve not only as his access but as the required public road 

frontage.   

 

The applicantôs letter of intent states that the stub end of Mockingbird Drive is more than adequate to 

provide the necessary access to the site.  The implied justification for this request is that the property 

was in this condition when the applicant purchased it.  This need for a variance is not the result of any 

action by the applicant, except for his purchase of the property, and there are other properties nearby 

that are in a similar situation.   

 

The applicant has indicated to staff that he has been unable to reach an agreement with his neighbor to 

the south purchase land to provide frontage to Macedonia Road.  He has further indicated to staff 

that he has been approved for a septic tank and that other utilities such as electricity are available to 

him from Tipton County.   
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Review of Request 

 

Transfer of Property 

 

Staff does find in the Deed that transferred the ownership of this property to this applicant a legal 

description and a survey that clearly shows this property as landlocked and has no frontage on a 

public road in Shelby County.   That deed is attached at the end of this document.  

 

The typical solution to an issue like this is to purchase land from an adjoining property owner to 

establish frontage to the nearest public road.  A strip of 16 feet would be sufficient to establish 

frontage under the UDC.  But the applicant has indicated that he has been unsuccessful in acquiring 

extra property from his neighbor to the south to gain access to Macedonia Road.  The requirement 

for frontage is different than a requirement for access.  Staff has no issue with the access to this 

property being gained via a street stub in Tipton County.  

 

Subdivision Regulations and Road Frontage 

 

The requirement for frontage goes to the reason behind the promulgation of the Subdivision 

Regulations.  Subdivision Regulations were created to ensure that the transfer of property between 

any two parties includes property that has access from a public street and can be provided the 

necessary public services including utilities as well as emergency services.  Frontage on a public street 

as opposed to access gained by an easement means that no one property owner will have an 

advantage over another with respect to the access to oneôs land.  Frontage ensures that publically 

provided services can be provided via a public street.   

 

Staff is not particularly concerned that the access to this property will be gained via a bordering 

County, but we are concerned about the details regarding the provision of utilities and emergency 

services.   It is less likely that either the Shelby Fire Depart or Sheriffôs Department will travel 

through Tipton County to provide service to this property. There are mutual aid agreements in place; 

however, if the Shelby County Fire Department has to travel northward to Tipton County and around 

to this site, it will only add to the response time which is critical in an emergency situation.   

 

Provision of Public Services 

 

So, while the current applicant may have an agreement with certain entities in Tipton County, staff is 

recommending conditions that the applicant provide copy of all agreements for services to this 

property for the review of the OPD and the Building Official.  These conditions will require that no 

building permit be issued unless and until the Building Official is satisfied that the agreements will 

survive the current ownerôs tenure on the property and can be extended to future owners of the 

property.  The staff encourages the applicant to continue to discuss the frontage issue with his 

neighbor in the hope that the two can reach an equitable agreement.   
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Conclusions 

 

Staff has not taken on the responsibility of tracing back through the Deed history on this site.  It is 

possible and even likely that at one time all this property was under a single family ownership and land 

was deeded off between family and friends without concern for road frontage because there would be 

no issue about providing access.  This situation should have been caught through the closing process. 

 As indicated previously, the current deed with Exhibit clearly shows that the property has no 

frontage and that should have been cause for concern.  But with that said, the Zoning Code should 

not be used to provide one neighbor addition leverage against another in a negotiation process.  The 

variance process is not intended to provide any property a method to skirt the basic provision of the 

Subdivision Regulations. 

 

While staff supports the granting of this variance, and finds that the Findings of Fact under Section 

9.22.6 are met, staff does note that this variance is to serve both parcels listed in this application with 

one single family home.  Any request for a second home to be constructed will require a modification 

to the variance. 

 

 RECOMMEDATIO N: Approval with Conditions 

 



Staff Report                     May 25, 2015   

BOA 16-32CO         Page 10 

 

10 

 

Conditions 

B.O.A. 16-32CO. 

 

 

1.   Prior to the issuance of any building permit, the applicant shall provide to the 

 satisfaction of the Planning Director, documentation that  adequate utilities and public 

 services are available to this site for the enjoyment of both  current and future residents.  

 Such services shall include but not be limited to, electric service, public water, or a well 

 approved by the Health, a copy of  the subdivision plat dedicating Mockingbird Drive as a   

 public street along with a notarized statement from a County Official that said street is 

 available to this site for this purpose, a statement from a County Official that Fire Service   

 is available, and a statement from the County Sheriff or similar official that police services   

 are available to this site. 

 

2. During the building permit review process, the applicant shall submit a ñhold harmlessò 

 agreement to limit any liability of Shelby County Government due to the lack of access 

 from Shelby County to this property. 

 

3. The submitted plan shall be marked as the approved plan.  Changes to the plan, including   

 the addition of a second residential unit shall require the filing of either a Major or Minor   

 Modification Application.   
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GENERAL INFORMATION   

 

Zoning Atlas Page: 1165 

      

Parcel ID:  D010900043 and 44   

 

DEPARTMENTAL COMMENTS  

 

The following comments were provided by agencies to which this application was referred: 

 

County Engineer:   

 

The County engineering office has reviewed the subdivision plat that dedicated Mockingbird 

Drive in Tipton County which shows a permanent cul-de-sac and a stub street to this property 

with 60 foot wide ROW. Therefore, County Engineering recommends approval of a waiver to 

allow the 60 foot wide ROW stub street to count as frontage for these 2 parcels for 1 building 

permit as shown in the application. 

 

County Fire Division:     

 

This development will require that Shelby County Fire crews first enter Tipton County to access 

the property. Because the property is already in a pocket of Shelby County difficult to service by 

emergency responders, this development will further stretch emergency resources. The closest 

Shelby County fire station is at 7365 Brunswick Road, 7.2 miles away. The next closest Shelby 

County fire station is 12 miles away. (Structures more than 5 miles from a Shelby County fire 

station may not benefit from the County's Class 3 ISO rating. This could result in higher fire 

insurance rates for the property owner). 

 

Firefighting operations would require mutual aid and coordination from Tipton County and the 

use of Tipton County resources (i.e., roads, hydrants, heavy equipment, etc.). The ambulance 

provider will have the same response and access challenges. The nearest ambulance is 12.1 miles 

away. 

 

City/County Health Department:  

 

Please add the attached Subsurface Sewage Disposal Permit SP-15-6-021 to the staff report.  

(See Appendix) 

  

Shelby County Schools:    No comment. 

 

Construction Code Enforcement:   No comments received. 

 

Memphis Light, Gas and Water:   No comments received. 
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Neighborhood Associations:    No comments received. 

 

APPLICATION  

 

Letter of Intent  

 

Deed 

 

Subsurface Sewage Disposal Permit 
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