AGENDA ITEM: 8
CASE NUMBER:

BOA 17-53 (City)

B.O.A. MEETING: July 26, 2017

LOCATION:

1928 Poplar Avenue
(Levitt Shell-Overton Park)

OWNER/APPLICANT:

City of Memphis/Friends of Levitt Pavilion Memphis, Inc.

REPRESENTATIVE:

JLC Enterprises, Inc. (Jack Culp)

REQUEST:

Use Variance to allow metal shipping containers in the Residential Single Family
(R-15) District

AREA:

+/-346 acres

EXISTING LAND USE:
& ZONING:

Overton Park, including the Memphis Zoo, Brooks Museum, College of Art,
Levitt Shell, golf course and associated accessory structures and uses in the
Residential Single Family (R-15) District

CONCLUSIONS
1. The applicant is seeking a variance to allow the use of two (2) shipping container buildings within the
Residential Single Family (R-15) District of Overton Park.
2. The container buildings are proposed to anchor the newly designed Community area at the Levitt Shell and
is expected to be a place where patrons may eat, shop and congregate.
3. Staff agrees the findings of fact as referenced in the UDC in Article 9.22.6 have been met by the presence
of an existing practical difficulty characterized by the subject site’s unique history and characteristics as
well as its location within a Residential Single Family (R-15) zoned district.

RECOMMENDATION:

Approval with conditions
Staff Writer: Staci Tillman

E-mail: staci.tillman@memphistn.gov
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GENERAL LOCATION

SUBJECT PROPERTY
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VICINITY MAP

SUBJECT PROPERTY

Property Owners are listed numerically on the following page
3

Staff Report
BOA 17-53 (City)

July 26, 2017
Page 4

4

Staff Report
BOA 17-53 (City)

July 26, 2017
Page 5

ZONING AERIAL

Subject Property
‘Levitt Shell-Overton Park’

Subject property highlighted in yellow
Existing Zoning:

Residential Single-Family – 15 (R-15)

Surrounding Land Use & Zoning
North:

BOA 13-32, then R-10 and RU-3

East:

R-6 (H)

South:

CMU-3, CMP-1, RU-3, R-6 and RU-3, and RU-1

West:

R-6 (H)
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EXISTING CONDITIONS

Existing Food Truck
location

Memphis College of
Art
Proposed Community Area and
site of Container Building
Installation

The Levitt Shell is in the center of this aerial. Two (2) new container buildings are
proposed for installation within this new Community Area.
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LAND USE MAP

Subject property indicated by a red star
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SITE PLAN
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FLOOR PLAN

9

Staff Report
BOA 17-53 (City)

July 26, 2017
Page 10

STAFF ANALYSIS:
Area Overview
The subject property is located within Overton Park, a 324-acre tract of land located in the
Midtown Planning District and bounded by three (3) major arterial roadways, North Parkway, East
Parkway-North and Poplar Avenue. The land use surrounding the park include Snowden Middle
School and Rhodes College and ‘Hein Park’ subdivision to the north in the Residential Single
Family (R-10) zoning District. The land uses east of the park include vacant apartment buildings
in the Residential Urban (RU-3) District and vacant land as well as single family homes in the R6 Historic Conservation District. The land use and zoning to the south and west of the park are
mostly single family in both the Residential Single Family (R-6) and the R-6 (HC) Zoning District.
An historic building located within the Commercial Mixed Use (CMU-3) and Residential Urban
(RU-3) Historic Conservation (HC) Districts also face into the park along with a golf course, art
venues, outdoor recreation and green spaces.
Site in Context
 Overton Park was founded in 1901.
 The park was purchased from Overton Lea but named in honor of Judge John Overton, one
of the founders of Memphis.
 George Kessler, a landscape architect from Kansas City, Missouri and one of the fathers of
urban planning in America, was contracted to design Overton Park.
 The park has evolved over the years as cultural amenities were added.
 The Memphis Zoo was founded in 1906. The Brooks Memorial Art Gallery, the city’s first
art museum, was established in 1916. The depression-era Works Progress Administration
(WPA) built the Overton Park Shell (now the Levitt Shell) in 1936. The Memphis
Academy of Arts (Memphis College of Art) relocated to the park in 1959.
 The Overton Park Conservancy manages 184 of the park’s 342 acres. The Levitt Shell
including the Memphis Zoo, the Memphis Brooks Museum of Art, and the Memphis
College of Art are managed independently.
 Other permanent Levitt outdoor performing places include: Arlington, TX; Bethlehem, PA;
Los Angeles, CA; Pasadena, CA; and Westport, CT. Future locations include: Denver,
CO; Dayton, OH; Sioux Falls, SD and Houston, TX.
Historical Site Overview
The proposed shipping container buildings will be oriented on the subject site as accessory
structures to the Levitt Shell, “the Shell”. The Shell is part of a family of Levitt venues and free
concert sites located across the country. As reflected at www.levittshell.org, the Shell, formerly
named the Shell at Overton Park, was designed by one-time Board of Adjustment Member and
architect Max Furbringer. Furbringer was said to model the Shell after similar band shells in
Chicago, New York, and St. Louis. Per the Levitt Shell website, the WPA built 27 band shells and
the Levitt Shell is one of a few remaining. The Shell in Overton Park has been the site for musical
performances dating as far back as the 1930’s. One of its most famous performers included Elvis
Presley who performed an historic concert in 1954 marking the Shell as one of the country’s first
venues to sponsor a “rock and roll” show.
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Levitt Shell Renovation
Once home to innovative art and music, the Levitt Shell sat dormant as a nonperforming amenity
within Overton Park for many years and was even threatened for demolition. After many efforts
over the years to redevelop the property failed, the City of Memphis in partnership with the
Mortimer & Mimi Levitt Foundation was finally able to renovate the Shell in 2007 and reopen the
performance season in 2008. Now known as Levitt Shell at Overton Park, the Shell offers 50 free
concerts every year. Last year, in 2016, the Levitt Shell launched and completed a $4 million
renovation. The renovation included a new gathering space to include a dining and community
play area. The proposed two (2) new shipping container buildings are proposed to anchor this new
Community area and is expected to be a place where patrons may eat, shop and congregate.
Request and Justification
The request is a variation from the Unified Development Code (UDC) to allow container buildings
in the Residential Single Family (R-15) District. The applicant proposes to replace the temporary
tenting structures housing the Shell’s foods concessions area with metal shipping containers. Two
containers will be designed to replace the tents. One container will be used to sell Levitt Shell
merchandise and provide a secure location for volunteers and security. The second container will
be used to sell pre-packaged food and drinks as well as alcoholic beverages. The two (2) container
buildings are outlined as (1) Special Events Kiosk and (2) Beverage Kiosk and outlined on the
Floor Plan included with this report. The applicant is seeking to transform the tents from
temporary outdoor spaces into a permanent welcoming community destination/place allowing a
higher and better use of the land. The letter of intent presented by the applicant refers to the
applicant’s goal to create a space that is designed for the benefit of the general public attending
Levitt Shell events. The resulting transformation is expected to revitalize the open space and
strengthen the outdoor performance venue as an attractive place and accessible public amenity.
Findings of Fact
The Unified Development Code (UDC) does not specifically address the use of accessory
structures in public spaces, such as parks and recreation areas, including park amenities. The
Residential Single Family (R-15) District permits civic land uses for parks and open spaces. As
such, any amenity internal to the park and its associated uses are allowed for the benefit of the
public. Staff agrees the findings of fact as referenced in the UDC in Article 9.22.6 have been met
by the presence of an existing practical difficulty characterized by the subject site’s unique history
and characteristics as well as its location within a Residential Single Family (R-15) zoned district.
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Approval with conditions.

Site Plan Conditions:
1. Shipping container buildings are only permitted as accessory structures to the existing
amphitheater (the Levitt Shell) to a maximum of two (2).
2. No shipping container building shall exceed a height of 8 feet or a total length of 40 feet.
3. A shipping container building shall be located no closer than 100 feet to any street line.
4. A shipping container building shall be located no closer than five (5) feet to any other building
or structure.
5. No shipping container building shall encroach onto a public sidewalk or locate closer than one
(1) feet from the curb or shoulder where a sidewalk does not exist.
6. A shipping container building shall not be placed for display or advertising.
7. A shipping container building shall not be used for a commercial storage facility.
8. Shipping container buildings shall be in a condition free from rust, peeling paint and any other
form of visible deterioration.
9. The shipping container buildings shall not involve operations or structures not in keeping with
the character of the Levitt Shell.
10. The shipping container building uses may not be of a nature likely to attract visitors in larger
numbers than would normally be expected at events held at the Levitt Shell.
11. Any improvements (associated with this project) to public infrastructure should be reviewed
by City Engineering.

GENERAL INFORMATION
Street Frontages:

Poplar Avenue
East Parkway North
North Parkway

+/-3,452 linear feet
+/-3,707 linear feet
+/-4,774 linear feet

Planning District:

Midtown

Atlas Page:

2035

Parcel ID:

020081 00002C

Zoning History:

The Residential Single Family (R-15) District (formerly Single
Family Residential (R-S15) District zoning of this site date to the
adoption of the 1980 Shelby County Zoning Ordinance.

PUBLIC NOTICE
A total of 30 notices of public hearing were mailed on July 14, 2017.
DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was referred:
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City/County Engineer:
 The City Engineer has no objection to the requested variance. If applicable, any
improvements (associated with this project) to public infrastructure should be reviewed by
City Engineering.
City/County Fire Division:
 The installation of shipping containers at the Levitt shell will be required to be done so
according to the intent of their use as defined by the 2009 edition of the International Fire
Code.
 The fire apparatus access road shall comply with section 503.1.1 of the IFC 2009 Edition
and shall extend to within 150 feet of all portions of the facility and all portions of the
exterior walls of the first story of the building as measured by an approved route around
the exterior of the building or facility.
 The fire apparatus access roads shall not be obstructed in any manner including parking
of vehicles. The minimum dimensions per section 503.2.1 shall be maintained at all
times.
 Every building hereafter constructed shall be accessible to fire department apparatus by
way of access roadways with all-weather driving surfaces of not less than 20 ft. of
unobstructed width, with adequate roadway turning radius capable of supporting the
imposed loads of fire apparatus and having a minimum vertical clearance of 13 ft. 6
inches.
 Dead-ends fire apparatus access roads in excess of 150 feet shall be provided with width
and turnaround provisions in accordance with Table D103.4 of International Fire Code
2009 Edition
 The above comments do not remove the contractor’s/owner’s responsibility to fully
comply with all applicable codes and ordinances. Final approval is subject to field
verification.
City Real Estate:

No comments received.

City/County Health Department:

No comments by the Water Quality Branch & Septic
Tank Program

Shelby County Schools:

No comments received.

Construction Code Enforcement:

No comments received.

Memphis Light, Gas and Water:
Please note: the subject area is encumbered by existing underground utilities, both public
(MLGW) and private (Overton Park).


It is the responsibility of the owner/applicant to identify any utility easements, whether
dedicated or prescriptive (electric, gas, water, CATV, telephone, sewer, drainage, etc.),
which may encumber the subject property, including underground and overhead facilities.
13

Staff Report
BOA 17-53 (City)















July 26, 2017
Page 14

No permanent structures, development or improvements are allowed within any utility
easements, without prior MLGW written approval.
It is the responsibility of the owner/applicant to comply with the National Electric
Safety Code (NESC) and maintain minimum horizontal/vertical clearances between
existing overhead electric facilities and any proposed structures.
It is the responsibility of the owner/applicant to pay the cost of any work performed
by MLGW to install, remove or relocate any facilities to accommodate the proposed
development.
It is the responsibility of the owner/applicant to contact TN-1-CALL @
1.800.351.1111, before digging, and to determine the location of any underground utilities
including electric, gas, water, CATV, telephone, etc.
It is the responsibility of the owner/applicant to comply with Memphis/Shelby
County Zoning Ordinance - Landscape and Screening Regulations.
Street Trees are prohibited, subject to the review and approval of the landscape plan by
MLGW Engineering. It is the responsibility of the owner/applicant to submit a detailed
landscape plan to MLGW Engineering.
Landscaping is prohibited within any MLGW utility easement without prior MLGW
approval.
Street Names: It is the responsibility of the owner/applicant to contact MLGW–
Address Assignment @ 729-8628 and submit proposed street names for review and
approval. Please use the following link to the MLGW Land & Mapping website for Street
Naming
Guidelines
and
the
Online
Street
Name
Search:
http://cp.mcafee.com/d/5fHCMUp3zqb1EVd7arPzb1EVdCQkkkm7QTT6jqaaab3Wrya9I
SrdGGIjBise8RcCSjhPuMHtMxEHHF3NMVfNl5VBwlos73xkQsEfn5nX3Dtpd7bXbZXCPp
ISr01aDAj7bUgrAuxYqovI4dwwHGOQE4jpJcQsFCPtPqpJUTsTsSyrh
It is the responsibility of the owner/applicant to submit a detailed plan to MLGW
Engineering for the purposes of determining the impact on or conflict with any existing
utilities, and the availability and capacity of existing utility services to serve any
proposed or future development(s). Application for utility service is necessary before
plats can be recorded.
All residential developers must contact MLGW's Residential Engineer at Builder Services:
(901) 729-8675 to initiate the utility application process.
All commercial developers must contact MLGW's Builder Services line at 729-8630
(select option 2) to initiate the utility application process.
It is the responsibility of the owner/applicant to pay the cost of any utility system
improvements necessary to serve the proposed development with electric, gas or water
utilities.

Neighborhood Associations:

No comments were received as of July 21, 2017, from the
following organizations:
 Evergreen Historic District Association
 Memphis Midtown Development Corporation
 Binghampton/Lester Community Organization
 East Parkway Association
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APPLICATION
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LETTER OF INTENT
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PUBLIC COMMENTS RECEIVED
Public comments were received at the time of submission and are attached to the end of this report.
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