
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Staff Writer: Jeffrey Penzes E-mail: jeffrey.penzes@memphistn.gov  

 AGENDA ITEM: 8 
 
CASE NUMBER: SAC 19-12 L.U.C.B. MEETING: December 12, 2019 
 
LOCATION: South of the improved section of Kirby Road and north of Sulgrave Drive 
 
COUNCIL DISTRICT: District 2 and Super District 9 – Positions 1, 2, and 3 
 
OWNER/APPLICANT: Josephine & William Schilling and Ivy Grove Kirby LLC / Ivy Grove Kirby LLC 
 
REPRESENTATIVE: W. H. Porter, P.E. – Tim Dagastino and Henry Porter 
 
REQUEST: Divesture of an unimproved portion of Kirby Road 
 
AREA: +/-6,534 square feet 
 
EXISTING ZONING: Residential Single-Family – 10 (R-10) 
 

CONCLUSIONS 
 

1. The applicant is seeking the divesture of an unimproved portion of Kirby Road. 
 

2. This connection of Kirby Road to Sulgrave Drive was physical closed circa 2000 with the construction of 
Kirby Parkway. 
 

3. Easements will be required to accommodate any existing public utilities, including electric, gas, water, 
CATV, telephone, sewer, drainage, etc. or their relocation at the applicant/developer’s expense. 
 

4. This divesture would not have any undue or substantial effect upon the existing vehicular and pedestrian 
traffic flow of the surrounding area as the subject public right-of-way exists only on paper and there are no 
existing physical roadway improvements. 

RECOMMENDATION: 
Approval with conditions 

CONSISTENCY WITH MEMPHIS 3.0 
 
The Memphis 3.0 General Plan is not applicable as it does not address the divesture of paper right-of-way. 
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GENERAL INFORMATION 
 
Zoning Atlas Page:  2250 
 
Existing Zoning: Residential Single-Family – 10 (R-10) 
 
PUBLIC NOTICE 
In accordance with Sub-Section 9.3.4A of the Unified Development Code, a notice of public hearing is required 
to be mailed. A total of 3 notices were mailed on November 26, 2019. 
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LOCATION MAP 
 

 
Subject right-of-way located within the pink circle, Kirby-Trace neighborhood   

SUBJECT RIGHT-OF-WAY 
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KESWICK SUBDIVISION SECTION B-3 (1966) 
 

 
Subject right-of-way highlighted in red  
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KESWICK SUBDIVISION SECTION B-3 (1966) – ZOOMED 
 

 
Subject right-of-way highlighted in red  
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VICINITY MAP 
 

 
Subject right-of-way highlighted in yellow 
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AERIAL 
 

 
Subject right-of-way highlighted in pink, imagery from 2018  
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ZONING MAP 
 

 
Subject right-of-way highlighted in pink 
 
Existing Zoning: Residential Single-Family – 10 (R-10) 
 
Surrounding Zoning 
 
North:   R-10, R-15, and PD 18-20 
 
East:   R-10 and PD 18-20 
 
South:   R-10 
 
West:   R-10  
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LAND USE MAP 
 

 
Subject right-of-way indicated by a red star  
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SITE PHOTOS 
 

 
View of subject right-of-way from the improved terminus of Kirby Road looking south 
 

 
View of subject right-of-way from Sulgrave Drive looking north  
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RIGHT-OF-WAY VACATION PLAT – SHEET 1 
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RIGHT-OF-WAY VACATION PLAT – SHEET 2 
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LEGAL DESCRIPTION 
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STAFF ANALYSIS 
Request and Reason 
The application and letter of intent have been added to this report.  
 
The request is for the divesture of an unimproved portion of Kirby Road. 
 
Site Description 
The subject right-of-way is a +/-50-foot wide and +/-130-foot long north-south excess right-of-way with a total 
area of +/-6,476 square feet immediately south of the improved section of Kirby Road at its northernmost 
boundary continuing southward to its southernmost boundary at its intersection with the northern boundary of 
Sulgrave Drive. The zoning of the area is Residential Single-Family – 10 (R-10) and the surrounding land uses 
are a single-family residential. The site also contains existing utility distribution facilities. 
 
Consistency with Memphis 3.0 
The Memphis 3.0 General Plan is not applicable as it does not address the divesture of paper right-of-way. 
 
Conclusions 
The applicant is seeking the divesture of an unimproved portion of Kirby Road. 
 
This connection of Kirby Road to Sulgrave Drive was physical closed circa 2000 with the construction of Kirby 
Parkway. 
 
Easements will be required to accommodate any existing public utilities, including electric, gas, water, CATV, 
telephone, sewer, drainage, etc. or their relocation at the applicant/developer’s expense. 
 
This divesture would not have any undue or substantial effect upon the existing vehicular and pedestrian traffic 
flow of the surrounding area as the subject public right-of-way exists only on paper and there are no existing 
physical roadway improvements. 
 
RECOMMENDATION  
Staff recommends approval with conditions. 
 
Conditions 
1. Provide easements to accommodate any existing public utilities, including electric, gas, water, CATV, 

telephone, sewer, drainage, etc. or relocate at the applicant/developer’s expense. 
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DEPARTMENTAL COMMENTS 
The following comments were provided by agencies to which this application was referred: 
 
City/County Engineer:    
1. Standard Subdivision Contract or Street Cut Permit as required in Section 5.5.5 of the Unified Development 

Code. 
 
Street Closures: 
2. Provide easements for existing sanitary sewers, drainage facilities, MLGW overhead electrical and any other 

utilities or relocate at developer's expense. 
 
3. City sanitary sewers/drainage facilities are located within the proposed closure area. 
 
4. The applicant shall provide for the construction of curb, gutter and sidewalk across the closure as required by 

the City Engineer. If the City Engineer approves access, the applicant shall construct a City Standard curb cut 
across the closure, all to the satisfaction of the City Engineer, and at the applicant's expense. The applicant 
shall enter into a Standard Improvement Contract or obtain a curb cut permit from the City Engineer to cover 
the above required construction work. *Comment 4 deleted per City Engineering. 

 
5. The applicant shall comply with all conditions of the closure within 3 years of the conditional approval of the 

closure by the City Council. 
 
City/County Fire Division:    

• No comment. 
 
City Real Estate:    No comments received. 
 
City/County Health Department:  No comments received. 
 
Shelby County Schools:   No comments received. 
 
Construction Code Enforcement:  No comments received. 
 
Memphis Light, Gas and Water: 
MLGW has reviewed the referenced application, and has no objection, subject to the following conditions: 
·         MLGW has existing utility distribution facilities within the present public road/alley right of way.  The 

City of Memphis shall retain an easement across the proposed street closure, from edge to edge of the road 
right of way, to accommodate any existing public utilities, including electric, gas, water, CATV, telephone, 
sewer, drainage, etc. 

·         It is the responsibility of the owner/applicant to bear the cost if it is necessary for MLGW facilities to be 
installed, removed or relocated.  

·         MLGW reserves the right to retain a utility right-of-way within that portion of the existing public road right 
of way at all times for existing utilities, or the owner/applicant may choose to relocate existing utilities at the 
expense of the owner/applicant. 

·         MLGW must be able to access any overhead or underground facilities.  Consequently, no permanent 
structure(s) shall be constructed or erected within that portion of the existing public road right of way 
including fences, buildings, patios, vehicle parking or paving.  

·         No permanent structures, development or improvements are allowed within any utility easements, without 
prior MLGW written approval. 
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·         Underground Utility separation and clearance:  The subject property is encumbered by existing utilities 
which may include overhead and underground facilities.  It is the responsibility of the owner/applicant to 
maintain a minimum 3-foot (3') separation between any existing underground service lines or utilities and any 
proposed permanent structure or facility. This separation is necessary to provide sufficient space for any 
excavations to perform service, maintenance or replacement of existing utilities. 

·         If there are existing fire hydrants within the proposed closure of the public right-of-way, these hydrants 
will become public hydrants on private property, and the owner/applicant will be billed an annual maintenance 
fee on a monthly basis by MLGW. 

·         If there are existing street lights within the proposed closure of the public right-of-way, MLGW will remove 
all street lights, and abandon underground electric feeds or remove overhead electric feeds – at the expense 
of the owner/applicant. 

·         STREET NAMES:  It is the responsibility of the owner/applicant to contact MLGW–Address 
Assignment @ 729-8628 and submit proposed street names for review and approval.  Please use the 
following link to the MLGW Land & Mapping website for Street Naming Guidelines and the Online Street 
Name Search: http://www.mlgw.com/builders/landandmapping 

·         It is the responsibility of the owner/applicant to identify any utility easements, whether dedicated or 
prescriptive (electric, gas, water, CATV, telephone, sewer, drainage, etc.), which may encumber the subject 
property, including underground and overhead facilities.  No permanent structures will be allowed within 
any utility easements.   

·         It is the responsibility of the owner/applicant to contact TN-1-CALL @ 1.800.351.1111, before digging, 
and to determine the location of any underground utilities including electric, gas, water, CATV, telephone, 
etc. 

·         It is the responsibility of the owner/applicant to contact MLGW-Property Management, Land Rights 
Specialist @ 901-528-4186 to request a Release Deed for release of easement for any existing MLGW 
Easement(s) in conflict with the proposed development.  

·         It is the responsibility of the owner/applicant to pay the cost of any work performed by MLGW to install, 
remove or relocate any facilities to accommodate the proposed development.  

·         It is the responsibility of the owner/applicant to identify any utility easements, whether dedicated or 
prescriptive (electric, gas, water, CATV, telephone, sewer, drainage, etc.), which may encumber the subject 
property, including underground and overhead facilities.  No permanent structures will be allowed within any 
utility easements.   

·         It is the responsibility of the owner/applicant to comply with the National Electric Safety Code (NESC) 
and maintain minimum horizontal/vertical clearances between existing overhead electric facilities and any 
proposed structures.  

·         It is the responsibility of the owner/applicant to comply with Memphis/Shelby County Zoning Ordinance 
- Landscape and Screening Regulations. 

·         Street Trees are prohibited, subject to the review and approval of the landscape plan by MLGW 
Engineering.  It is the responsibility of the owner/applicant to submit a detailed landscape plan to MLGW 
Engineering.   

·         Landscaping is prohibited within any MLGW utility easement without prior MLGW approval. 
·         It is the responsibility of the owner/applicant to submit a detailed plan to MLGW Engineering for the 

purposes of determining the availability and capacity of existing utility services to serve any proposed or 
future development(s). 

·         It is the responsibility of the owner/applicant to submit a detailed plan to MLGW Engineering for the 
purposes of determining the availability and capacity of existing utility services to serve any proposed or 
future development(s). Application for utility service is necessary before plats can be recorded.   

o   All residential developers must contact MLGW's Residential Engineer at Builder Services: (901) 729-
8675 to initiate the utility application process.   

o   All commercial developers must contact MLGW's Builder Services line at 729-8630 (select option 2) 
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to initiate the utility application process.   
·         It is the responsibility of the owner/applicant to pay the cost of any utility system improvements necessary 

to serve the proposed development with electric, gas or water utilities. 
 
Address Assignment: 

• NO STREET NAME CHANGES 
 
Office of Sustainability and Resilience: No comments received. 
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APPLICATION 
 

  



Staff Report December 12, 2019 
SAC 19-12 Page 19 
 

 
19 
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LETTER OF INTENT 
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LETTERS RECEIVED 
No letters received at the time of completion of this report. 


