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In anticipation of the 2014 Annual Board Report, which I will present to the Board in
January, | wanted to share with you the following important milestones in the Board’s
history that | have found in my preparation for the Annual Report. This memorandum is
organized accordingly:
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|. Enabling and Local Legislation

February 10, 1921: Governor Alfred A. Taylor signs and approves Chapter 165 of the
1921 Private Acts, which was passed by the Tennessee General Assembly on February 2,
1921. This Act enabled the City of Memphis to adopt a Zoning Ordinance and Plan and
created a Memphis Planning Commission to review and approve them. The Act also
created an “Administrative Board” with no specific name or required number of members
that would hear appeals from the denial by the Building Official based on the Zoning
Ordinance and Plan. The Act stated that the powers of the Administrative Board could be
delegated to the Planning Commission, but provided no guidance to the Administrative
Board when considering appeals, which for the most part amounted to variances from the
Code.

November 17, 1922: Pursuant to Chapter 165 of the 1921 Private Acts, the City of
Memphis Board of Commissioners approved on Third and Final Reading a Zoning
Ordinance and Plan (the zoning map) that created various “height and area” and “use”
districts and allocated all parcels inside the City of Memphis into one of these districts.
Section 17 of the ordinance specifically stated that the Planning Commission shall act as
the Administrative Board which shall hear requests for “variation of the application of the
use, height and area district regulations herein established in harmony with their general
purpose and intent.”

Original “use district map” from 1922



April 9, 1925: Governor Austin Peay signs and approves Chapter 426 of the 1925 Private
Acts, which was passed by the Tennessee General Assembly on April 3, 1925. This Act
specifically creates a Memphis Board of Adjustment to act as the “Administrative Board”
cited in the 1921 Private Act. The Act stated that the Board was to have seven members
and further required that the Board make a finding of a practical difficulty or unnecessary
hardship to warrant the approval of a variance related to the permitted use of buildings or
land.

July 16, 1925: The Memphis Board of Adjustment, pursuant to state and local legislation,
meets for the first time.

June 29, 1931: Governor Henry Hollis Horton signs and approves Chapter 613 of the
Private Acts of 1931, which was passed by the Tennessee General Assembly on June 25,
1931. This Act targeted the areas in the 5-Mile Zone outside of the City of Memphis in
unincorporated Shelby County. Like the 1921 and 1925 Private Acts that dealt with the
City of Memphis, it enabled the creation of a Zoning Ordinance and Plan, Planning
Commission and a seven-member Board of Adjustment for the 5-Mile Zone.

This map was found on the
cover of the Zoning Atlas
for the 5-Mile Zone in
1963. Every time the City
of  Memphis  annexed
territory, the 5-Mile Zone
would change.

Unlike the Memphis Private Acts, four of the seven-member Shelby County Board of
Adjustment were explicitly listed as “ex officio officers:” the Chairman of the Board of
County Commissioners (the old Board of Commissioners was the three-member
executive arm of Shelby County government which was replaced with the Office of
County Mayor), the Secretary of the Board of County Commissioners, the Chairman of
the Quarterly County Court (the old Quarter Court was the 11-member legislative arm of
Shelby County government which was replaced with the modern Shelby County Board of
Commissioners) and the Chairman of the Memphis Board of Adjustment. The Act
required that the Board make a finding of a practical difficulty or unnecessary hardship to
warrant the approval of a variance related to the permitted use of buildings or land.



November 7, 1933: On Third and Final Reading, the Board of Commissioners of the City
of Memphis pass a Zoning Ordinance and Plan for the 5-Mile Zone, which had been
approved on October 16, 1933, by the Shelby County Quarterly Court. This Joint
Ordinance-Resolution also established a Shelby County Planning Commission and
Shelby County Board of Adjustment with jurisdiction in this area. Despite the date of
this joint ordinance-resolution, the records of the Shelby County Board of Adjustment
indicate that their first meeting took place two years prior, on September 24, 1931.

April 20, 1935: Governor Harry Hill McAlister signs and approves Chapter 625 of the
Private Acts of 1935, which was passed by the Tennessee General Assembly on April 18,
1935. This Act enabled the creation of a Zoning Ordinance and Plan for the portions of
unincorporated Shelby County outside of the 5-Mile Zone.

Two subsequent private acts passed in 1935, Chapters 706 and 707, speak to the
relationship between the Planning Commission and Board of Adjustment created in 1931
for the 5-Mile Zone and the ones being created for the areas outside of the 5-Mile Zone.
Chapter 706 specifically allows for the Planning Commission acting on behalf of the area
inside the 5-Mile Zone to be the same as the Planning Commission created by the Act
with jurisdiction outside of the 5-Mile Zone. However, Chapter 707 contains very
different language when it came to the Board of Adjustment. Chapter 707 amended the
1931 Private Act to explicitly state that the Shelby County Board of Adjustment being
created to hear appeals outside of the 5-Mile Zone be completely separate from the one
hearing appeals inside the 5-Mile Zone and that the latter “adopt a name which shall be
distinctive so that said board shall not be confused with any other county or city board of
adjustment.”

Like the two pieces of enabling legislation before it, the 1935 Act required that the Board
make a finding of a practical difficulty or unnecessary hardship to warrant the approval of
a variance related to the permitted use of buildings or land.

April 20, 1936: Contrary to Chapter 707 of the 1935 Private Acts and ostensibly pursuant
to Chapter 625 of the 1935 Private Acts, the Shelby County Quarterly Court approves a
resolution abolishing the Shelby County Board of Adjustment created in 1931 and in its
place established a Shelby County Board of Adjustment with jurisdiction throughout
unincorporated Shelby County. See case materials for BOA 62-35 and BOA 69-135 on
pages 11 and 13 in Section Il below to see how the courts and legislative bodies sought to
resolve the conflict between the enabling legislation and local legislation on this matter.

March 3, 1955: Governor Frank G. Clement signs and approves Chapter 142 of the
Private Acts of 1955, which was passed by the Tennessee General Assembly on February
28, 1955. This Act amends the 1925 Private Act requiring the Memphis Board of
Adjustment make additional findings when it hears appeals. The practical difficulties and
unnecessary hardship language was replaced with “peculiar and exceptional practical
difficulties” and “exceptional or undue hardship” (emphasis added). In addition, the Act
required that these practical difficulties or hardships be based on “exceptional
narrowness, shallowness or shape of...[the] piece of property or...exceptional



topographic conditions or other extraordinary and exceptional situation or condition
of...[the] property.” Unlike the 1925, 1931 and 1935 Private Acts, the 1955 Act did not
use the term “use;” instead, it allows the City Board to grant any variance “from [the]
strict application [of the zoning ordinance].”

The 1955 Zoning Code, which was approved by the City of Memphis Board of
Commissioners on May 31, 1955, essentially contained this language, but only for
setback variances. For all other variances, the exceptional quality test was omitted. For
them, only the hardship or practical difficulty test was required. For all variances, the
following finding was also required, some of which is still found in the Board’s
resolutions:

The Board shall, before making any exceptions or variations from the Ordinance
in a specific case, first determine that it will not impair an adequate supply of
light and air to adjacent property, or unreasonably increase the congestion in
public streets, or increase the danger of fire or endanger the public safety, or
unreasonably diminish or impair established property values within the
surrounding area, or in any respect impair the public health, safety, comfort,
morals or welfare of the inhabitants of the City of Memphis. (1955 Zoning
Ordinance, Sec. 1912 (D)(b)(3))

March 22, 1955: Governor Frank G. Clement signs and approves Chapter 353 of the
Private Acts of 1955, which was passed by the Tennessee General Assembly on March
17, 1955. This Act allowed for the merger of the Memphis and Shelby County Planning
Commissions and the Memphis, Shelby County and (nonexistent) 5-Mile Zone Boards of
Adjustment. The Memphis and Shelby County Planning Commission was thereafter
created on March 1, 1956. The use of the term “Planning Commission” would be used to
not only describe the actual joint, volunteer commission, but also its staff. Interestingly,
this staff was also responsible for providing support services to the Board of Adjustment.

For many years, the logo for the Memphis and Shelby
County Planning Commission was comprised of the
boundaries of the city limits of Memphis
superimposed onto an outline of Shelby County.
Unfortunately, due to frequent annexation by the City
of Memphis, this required the logo to be changed
every year or so (compare the logo to the left with the
one below it). Eventually, the logo was replaced with
the City and County seals, a variant of which the
Office of Planning and Development, the successor
agency to the Planning Commission, still uses to day.

MEMPHIS AND SHELBY COUNTY
PLANNING COMMISSION

Memphis and Shelby County
Planning Commission

Memphis and Shelby County
Planning Commission

CITY HALL ® 125 NORTH MAIN STREET = MEMPHIS, TENNESSEE 38103




April 20, 1963: The Shelby County Quarterly Court, perhaps in response to the legal
challenge to the Board of Adjustment’s ruling on case BOA 62-35 (see p. 11 in Section
I1), again passes a resolution attempting to abolish the old 5-Mile Zone Board of
Adjustment and appoint a Shelby County Board of Adjustment with jurisdiction
throughout unincorporated Shelby County.

May 4, 1970: A vote taken by Shelby County Quarterly Court culminates a joint City-
County resolution-ordinance creating the Memphis and Shelby County Board of
Adjustment, which was to replace the separate Boards on June 2, 1970.

July 27, 1970: The new, joint Memphis and Shelby County Board of Adjustment meets
for the first time, taking over the duties of the old, separate, Memphis and Shelby County
Boards of Adjustment. One of the first duties of this joint Board was to hear the backlog
of cases in the 5-Mile Zone since no cases had been heard in this area since April 29,
1970, the date the Shelby County Circuit Court found that there was no zoning board in
existence to hear cases in this area (see more details under Case BOA 69-135 on page 13
in Section Il below).

December 7, 1999: On Third and Final Reading, the Shelby County Board of
Commissioners approve an amendment to the zoning ordinance, that, among things,
removes the ability of the Board of Adjustment to grant use variances. This ordinance
had been approved on Third Reading by the Memphis City Council on November 18,
1999. The ordinance required all future use variances to be processed as Special Use
Permits, which require Land Use Control Board review with final action by the City
Council and/or Board of Commissioners. The ordinance was in clear contradiction to the
three private acts that created the Board of Adjustment (1925, 1931 and 1935), all of
which explicitly grant the Board the authority to vary the use of a piece of property.

August 27, 2012: The Shelby County Board of Commissioners, on Third and Final
Reading, approve amendments to the Memphis and Shelby County Unified Development
Code, which, since January 1, 2011, had served as the zoning regulations for the City of
Memphis and unincorporated Shelby County. These amendments, which were also
passed by the Memphis City Council on July 17, 2012, both clarified the required
findings of fact of the Board to more closely resemble the enabling legislation of the City
Board, as established in the 1955 Private Act, and returned the use variance authority to
the Board, as established in the 1925, 1931 and 1935 Private Acts. To avoid the conflicts
between the Board and legislative bodies articulated in many of the newspaper articles in
this memorandum (see Section IV below), this amendment to the Unified Development
Code limits the issuance of use variances in certain situations, such as in cases where a
rezoning had been filed on the property within the previous 18 months, whether a Special
Use Permit is required for the desired use under the Code and for requests for billboards.



1. Important Cases

The following Board cases resulted in case law that have helped provide direction to the
Board, in addition to the statutory law listed in Section I. Since its inception, the Board
of Adjustment has been the subject of or party to eleven lawsuits that have resulted in
written opinions by the Tennessee Court of Appeals and Supreme Court. In addition, the
Board has been the subject of one federal case that was heard by the Sixth Circuit Court
of Appeals. These cases, as well as a few others of import that were decided in the
Circuit Court of Shelby County, are listed below.

BOA 29-38, 30-65 and 32-8 (City): In Cases BOA 29-38 and 30-65, Samuel W. Qualls
pursued the establishment of a funeral home at the house at the southeast corner of Vance
and what is now known as Danny Thomas, 479 Vance. The property was located within
a commercial zoning district, but this district did not allow funeral homes.

KRN S AN N N SN N0 A A VAR TR AL e NN N AR

479 Vance in 1929; Danny Thomas is now immediately to the right
in place of the house on the right

The Board rejected Mr. Qualls’ request. He appealed. In Qualls v Memphis, 15
Tenn.App. 575 (1932), the Court of Appeals of Tennessee upheld the action by the Board
holding that they acted properly and in accordance with the City’s zoning ordinance. Mr.
Qualls also claimed that his funeral home was denied based on the fact that he was
African-American and that his funeral home would largely cater to black Memphians, in
violation of the Fourteenth Amendment of the United States Constitution. This claim
was based not only on testimony during the hearings, but also on the Board’s minutes,
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which contained disparaging remarks about African-American funerals. While such a
finding in the official record would undoubtedly meet the intent requirement for a
Fourteenth Amendment cause of action today, the Court of Appeals of Tennessee
declined to rule inasmuch. Fourteenth Amendment claims were difficult prior to the
passage of the Civil Rights Act of 1964.

Subsequent to the Court of Appeals decision, Mr. Qualls resubmitted an application to
the Board (Case BOA 32-8 (City)), but revised it so 479 Vance would be a funeral
services showroom and not a place where funerals were actually conducted. The Board
again rejected his application. Mr. Qualls sued. In its Memphis v Qualls, 16 Tenn.App.
387 (1933) decision, the Court of Appeals of Tennessee found that this particular use was
not specifically prohibited in the subject zoning district and overturned the action of the
Board. Interestingly, due to changing zoning restrictions, this site eventually did in fact
became a funeral home. Mr. S.W. Qualls died on June 22, 1944, but his son’s widow,
Ms. Ceneta Qualls continued the business until she was forced to retire in 2008 at the age
of 87 after a brutal attack. When it temporarily closed in 2008, it was one of the oldest
continuously operated funeral homes in the city. The location is still in operation, under
the name of Bond Funeral Directors (see photo below).

S\T .

479 Vance today

BOA 52-103 (County): This case involved an Esso (Standard of New Jersey) gas station
proposed in a residential district at the corner of US 51 and Millington Road, which was
in the 5-Mile Zone at the time. The Board approved the request, but the neighbors sued.
In its Arendale v Rasch, 32 Beeler 374 (1954) decision, the Supreme Court of Tennessee
upheld the Board because the appeal was filed too late after the decision by the Board.

9



BOA 59-4 (County): This case involved twin ten-story apartment buildings with a
combined 240 units on East Yates near Rich Road in a single-family residential district,
which was in the 5-Mile Zone at the time.
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Site plan of the proposed apartments. East Yates is on the left. Note the “proposed
expressway right of way” that bisects the apartments from the “play area” on the right.

The Board approved the request on February 12, 1959, and granted time extensions on
August 13, 1959; March 6, 1960; July 14, 1960; March 9, 1961; April 12, 1962; February
14, 1963; July 11, 1963 and July 9, 1964. Finally, on September 4, 1964, a building
permit was issued by the County Building Official. Four days later, the City of Memphis
annexed the site into the City. The City Building Official revoked the permit and the
developer sued. In Schneider v Lazarov, 20 McCanless 1 (1965), the Supreme Court of
Tennessee upheld action of the City Building Official since rights had not yet vested (the
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building had not commenced construction). In addition, the Court ruled that the County
Board of Adjustment no longer had jurisdiction in this area and that any further appeals
would go to the City Board of Adjustment. The Court noted with some dissatisfaction
that the many time extensions had been done without public notice. No application was
ever made to the City Board. Today, this area is predominated by single-family
residential uses.

BOA 62-35 (County): This is by far the most cited case in this list. This case involved a
request to construct a gas station in a single-family residential zoning district at the
southeast corner of Poplar and June, which was in the 5-Mile Zone at the time. Based on
this request, the City of Memphis Board of Commissioners and Shelby County Quarterly
Court asked that the Memphis and Shelby County Planning Commission recommend an
appropriate width of property along Poplar to be rezoned for commercial uses. The
Planning Commission refused and instead drafted a policy statement that recommended
that Poplar remain residential in nature from Highland to Collierville. Today, this 17-
mile stretch contains billions of dollars of commercial and office space, perhaps due in
part to the fact that the Board approved the use variance request at Poplar and June, in
spite of the Planning Commission’s recommendation.

The neighbors sued the Board, the property owner and Texaco, the purchaser. The judge
for the Circuit Court of Shelby County, Judge Edward Quick, thoroughly reviewed the
various private acts and ordinances affecting the authority of the Board. He was greatly
dismayed that the enabling legislation for the 5-Mile Zone was not followed (see
discussion above on Chapter 707 of the 1935 Private Acts on page 5). In its Reddoch v
Smith, 18 McCanless 213 (1964), decision, the Supreme Court of Tennessee quoted
Judge Quick’s timeline of private acts and ordinances verbatim, but came to the same
conclusion as did Judge Quick: that the County Board of Adjustment, while not the de
jure board of adjustment for the 5-Mile Zone, was acting as the “de facto” board for this
area.

On the more substantive matter of the variance, the Supreme Court found that the Board
had been given “wide discretion” under its enabling legislation to “rezone” properties
through its use variance abilities. The Court agreed with the Board that the fact that
property owner Arthur Murray had marketed the site for eight years as single-family
without selling it constituted a hardship. Incidentally, the plaintiff on this case, James
Reddoch, would later become the defendant in a 1974 Tennessee Supreme Court case
(Jagendorf v Memphis, 520 S.W.2d 333), when he attempted to rezone his property for
the Bud Davis Cadillac dealership. Soon after the Reddoch decision was handed down,
the property was developed as a Texaco station. It was later annexed into the City of
Memphis and rezoned for commercial uses. Today, it is a Shell station (see photo on the
next page).
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Reddoch gas station today

The Reddoch case exposed the significance of the enabling legislation of the Board. As
discussed above, a 1955 private act was passed by the General Assembly requiring that a
finding of “uniqueness” be found, along with the practical difficulty or hardship, in order
for the Memphis Board of Adjustment to grant a variance. This uniqueness may be that
the subject site is exceptionally narrow, shallow, topographically unusual, etc. However,
the private acts affecting the Shelby County Board of Adjustment does not contain this
requirement. This helps explain the Reddoch decision. This unusual wrinkle was
somewhat resolved with the merger of the Memphis and Shelby County Boards of
Adjustment in 1970. This is evidenced in Barnett v Board of Adjustment (1976, citation
unknown), discussed below on Case BOA 74-221 (County) on page 17.

BOA 66-35, 67-102 and 71-27 (City): These three cases involve the same apartment
complex proposed on the west side of Range Line, south of Frayser Blvd, in a single-
family residential district. Case BOA 66-35 involved the initial approval of the
apartments, which was conditioned upon the construction of a 6-foot brick wall along the
rear and side property lines of the site. Case BOA 67-102 involved the applicant
requesting a waiver from the condition to construct a brick wall. The Board rejected this
request. The applicant then sued. In its Stevenson v Parker, 1 Pack 485 (1969) decision,
the Supreme Court of Tennessee found that the Board was justified in placing the
condition on the property and the applicant was estopped from claiming that the Board
had no authority to require the brick wall since it was the same Board that granted the
zoning entitlement for the apartments in the first place. Case BOA 71-27, which was
filed with the Board after the Stevenson decision, involved a request by the applicant to
substitute a chain link fence for the brick wall. On April 28, 1971, the Board agreed to
this request.

12



BOA 69-135 (County): This case brought about one of the most significant changes to
the Board of Adjustment: the merger of the City and County Boards. The variance
requested was to erect a mobile home park at the southwest corner of Shelby Drive and
Crumpler in the agricultural zoning district. This property was, at the time, located in the
5-Mile Zone.
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The Board approved the request and the neighboring property owners appealed to the
Circuit Court of Shelby County. The case was assigned to Judge Greenfield Polk, who
handed down an order overturning the Board’s decision because he found it did not have
jurisdiction in the 5-Mile Zone. Judge Polk cited the “renowned” Reddoch v Smith
decision throughout his order, acknowledging the fact that the Shelby County Board of
Adjustment had been acting as the de facto board for the 5-Mile Zone. However, he also
cited various authorities that the de facto doctrine may only apply to the authority
claiming it if said authority acts in good faith and without knowledge that it is merely a
de facto agency. Following that logic, Judge Polk found that the Shelby County Board of
Adjustment’s de facto authority in the 5-Mile Zone ended on May 8, 1964, the date the
Reddoch case was handed down by the Tennessee Supreme Court. As to all of the cases
decided since then, Judge Polk found that any party was estopped from appealing those
cases, at least for the cases where the time to appeal had passed. Judge Polk’s order was
entered on April 29, 1970, which set off a series of events that lead to the lawful creation
of the Memphis and Shelby County Board of Adjustment (see p. 7 in Section | above).

BOA 68-5, 68-17, 69-24 and 69-110 (City): These cases all involve the same piece of
property, the parcel between the East Memphis Catholic Club on Helene and 1-240,
generally south of Quince and east of White Station. In 1968, the applicant submitted a
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plan to construct 290 apartment units on this site, which was zoned exclusively for
single-family residences. This case, BOA 68-5, was withdrawn by the applicant before
the Board could vote on it. A revised plan was submitted later that year (Case BOA 68-
17) with 304 units. This was rejected by the Board. The following year, the applicant
submitted a revised site plan with 165 units, which was also rejected (Case BOA 69-24).
The applicant then returned to the Board on December 22, 1969, and received approval
for 165 units (Case BOA 69-110). The neighbors sued, claiming that the Board granted a
use variance without identifying a true hardship. In Glankler v Memphis, 481 S.W.2d
376 (1972), the Supreme Court of Tennessee found in favor of the Board since the
property had to be raised out of the 100-year flood plain, the cost of which made
developing the property as single-family impracticable and thus a hardship.

cross-section of the approved apartments

Subsequent to the Supreme Court’s ruling, the applicant returned to the Board with a
correspondence application to request that the finished floor elevation for the apartment
units be lowered from 274.9 feet above sea level to 270 feet. The applicant provided
evidence that the actual floodwaters during storm events did not rise to the level indicated
in the official 100-year floodplain map (see photo below).

Photo 8 — Private swimming club. Note el ion of 100-year

flood in relation to May 9, 1958 flood.

The Board approved the request to change the condition to lower the finished floor
elevation for the apartments. As a correspondence item, no notice was provided for this
Board meeting. When the neighbors discovered this, they filed a petition for rehearing
before the Board, which the Board granted. Provided with evidence that contradicted the
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applicant’s evidence on the actual flood level, the Board reversed its decision during a
public hearing and re-set the finished floor elevation to 274.9 feet. The applicant sued in
both state and federal courts, the latter based on inverse condemnation and substantive
and procedural due process claims. These culminated in the Court of Appeals of
Tennessee decision of Rainey v Board of Adjustment, 821 S.W.2d 938 (1991) and the
Sixth Circuit Court of Appeals decision of Rainey v Board of Adjustment, 178 F.3d 1295
(1999); United States Supreme Court denied cert (120 S.Ct. 172). Both appellate courts
found in favor of the Board, but these cases are of import because they represent, at 30
years from application date to final court disposition, the most time-consuming litigation
in the Board of Adjustment’s history. Interestingly, this property is now completely out
of the 100-year flood plan and has been developed as a single-family, gated community
(Newton Court Planned Development, OPD Case No. PD 05-310, recorded as Plat Book
224, Page 3).

BOA 70-36 (City): This case dealt with the eight-unit apartment building at the
northeast corner of Summer and Graham. The owner had, on three previous occasions,
attempted to rezone his property from multi-family residential to commercial to allow for
the construction of a Shell station. On each occasion, the Memphis City Council rejected
his request. Then, in 1970, he filed for a use variance with the Board of Adjustment. The
Board approved his request. The neighbors filed suit. In Houston v Board of Adjustment,
488 S.W.2d 387 (1972), the Court of Appeals of Tennessee overturned the Board because
they found that no hardship or practical difficulty existed. The Court was moved by the
fact that evidence was presented that the apartment building had enjoyed a very high
occupancy rate during the time in which the pertinent events transpired.

IN. Grahal

apartments at Summer and Graham today
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BOA 71-199 (City): This case dealt with the northwest corner of Mendenhall and
Cottonwood which had been the subject of two previous rezoning requests in 1967 and
1969, both of which had been rejected by the Memphis City Council. The specific
request by the applicant was to allow two office buildings and a gas station be
constructed in a single-family residential zoning district. On December 21, 1971, the
Board held a public hearing on the matter and approved the request. An abutting
property owner, who had just purchased the property from the applicant 45 days before
the hearing, appealed in Circuit Court based on lack of proper notification. Shelby
County Circuit Court Judge Irving M. Strauch agreed that notice was ineffective and
remanded back to the Board to hold a re-hearing, limiting any new testimony to the
plaintiff with rebuttal permitted from the applicant. The Board held a rehearing on
November 22, 1972, and again approved the variance to allow two office buildings and a
gas station on the site.

The neighboring property owner again appealed to Circuit Court, which upheld the
Board’s approval. The plaintiff appealed to the Court of Appeals of Tennessee and in its
Carrol v Mitchell decision (1973, citation unknown), found that notice was lacking for
both meetings, in accordance with the Board’s own Rules of Procedure. The Court of
Appeals remanded back to the Board for another rehearing. This time, the applicant
amended his application to omit the gas station, leaving the two office buildings. On
February 27, 1974, the Board rejected the amended application. No further appeals were
taken. More information on this case may be found on p. 21 in Section 1V below.

MENDENHALL

Original site plan submitted
with case BOA 71-199
showing the two office
buildings and gas station at
the corner.

COTTONWOOD  DRIVE

Today, this site is indeed an office complex, but not due to action by the Board of
Adjustment. On June 26, 1984, the Memphis City Council approved a planned unit
development on the site allowing for office uses in a single-family residential zoning
district (Cottonwood Office Park Planned Unit Development, OPD Case No. PD 83-013,
recorded as Plat Book 126, Page 49).
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BOA 74-109 (City): This case dealt with a variance for a piece of property on the west
side of Millbranch, just north of the Interstate 55 overpass and south of Winchester. This
same piece of property was the subject of a rezoning request that had been rejected by the
Memphis City Council. The specific request to the Board was to allow a strip center to
be built in a multi-family residential zoning district, which the Board approved. The
Memphis City Council publicly expressed frustration with the Board, in part because
their rezoning action was effectively overturned by the issuance of the use variance, but
also because property near the subject site was co-owned by one of the Board’s longtime
members, John Shepherd. In fact, the City Council initially passed a resolution to file
suit against the Board, but it was reversed because some Council Members felt that they
should wait for a case where the facts indicated that the Board more clearly acted
inappropriately (see pp. 23 and 23 in Section 1V below). Instead, neighbors filed suit
against the Board but the Circuit Court of Shelby County found in favor of the Board.
Today, the shopping center’s most notable tenant is Uncle Lou’s Fried Chicken.

artist's reering of the shopping center on Millbranch

BOA 74-221 (County): This case dealt with an outdoor firing range on Old Brownsville
in what is now the City of Lakeland. The property was zoned M-3, Heavy Industrial.
The Board approved the application, but on appeal, the Court of Appeals of Tennessee
reversed finding that there was no hardship or practical difficulty in putting the land to a
conforming use, and, perhaps even more importantly, that the property did not possess
the required unique qualities for a variance (Barnett v Board of Adjustment (1976),
citation unknown). Although the Court of Appeals did not discuss the private acts
affecting the authority of the Board, it did review the local zoning ordinance that
governed the Memphis and Shelby County Board of Adjustment at the time. With the
merger of the two (technically three) older Boards of Adjustment, it is doubtful that the
courts would require different findings of fact for one board to make, depending on the
geographic location of the subject site. Therefore, it is likely that, based on the Barnett
decision, courts in the future will first look at the zoning code in its review of a Board
decision, and then rely on the doctrine of merger when reviewing the enabling legislation.
The General Assembly passed the private act requiring a finding of uniqueness for the
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City Board in 1955, the same year they passed the private act allowing for the merger of
the City and County Board(s). It is fair to presume that the uniqueness findings would
apply to the merged board. This is implicit in the Barnett decision.

BOA 77-119 and 79-35 (City): The subject of this case was the piece of property on the
south side of Poplar just east of Ridgeway. It was most recently occupied by Sharky’s
Restaurant and before that, Steak and Ale. The original applicant on this site, in Case
BOA 77-119, Houston’s Restaurant, wished to erect a restaurant in an office zoning
district. The Board rejected the request. The second applicant on this site, in Case BOA
79-35, Jolly Ox, pursued the same request but presented evidence that the small and
shallow nature of the site prevented development for an office use. Jolly Ox was the
name that Steak and Ale used in states that disallowed any reference to alcoholic
beverages in a business’ name. The Board granted Jolly Ox’s variance. The Memphis
City Council, which had recently approved a plan and rezoning for the Poplar Corridor
which promoted office and multi-family uses exclusively in this area, filed suit with the
Circuit Court of Shelby County (see pp. 31 and 33 in Section IV below). The Court
found that the City Council lacked standing, so the suit was dismissed.

BOA 85-54 (City): This case dealt with an appeal of the Building Official’s
determination that a group home for the mentally disabled required a Special Use Permit
in the single-family zoning district located at 1283 Holmes Road. The Board upheld the
Building Official’s determination, but in SMS v Board of Adjustment, 1986 WL 6790
(1986), the Court of Appeals of Tennessee disagreed and found that a Special Use Permit
would not be required for this use, according to state law.

BOA 05-27 and 06-05 (City): These two separate cases both dealt with billboards that
had been rejected by the Building Official. Case BOA 05-27 concerned a lot at 1740 S.
Prescott at Interstate 240 and Case BOA 06-05 concerned a lot at 3206 Broad where Sam
Cooper terminates between Vandalia and Malcomb. The applicant in both cases was
William Thomas and the Building Official’s basis for rejection was that both lots already
had principal structures located on them. The zoning code considers billboards to be
principal structures and it further limits one principal structure per lot.

The Board upheld the Building
Official on both cases. Mr. Thomas
filed suit. The Court of Appeals of
Tennessee combined the lawsuits of
both cases and upheld the Board’s
decisions (Thomas v Shelby County,
416 S.W.3d 389 (2011)). More
~ information on these cases can be
found on p. 65 in Section IV below.

sign atl740 S. Prescott that still
stands as of the writing of this memo
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I11. Secretaries and Chairmen of the Board

Since its inception in 1925, the Board has had twelve paid secretaries and nineteen
volunteer chairmen. The Secretary acts as the lead staff person to the Board. While there
were separate City and County Boards up until 1970, the Boards always had a common
Secretary and staff. For many years, L.P. Cockrill served as Secretary. He was styled
alternatively as "Planning-Engineer" and "Engineer-Secretary,” reflecting his formal
training as an engineer. He died while in office in 1948. There were no formal
appointments to the position of Secretary until 1956, when the Memphis and Shelby
County Planning Commission was created. From 1956 to 1970, the role of Secretary was
filled by various members of the Planning Commission staff. Robert Stacey was
appointed Secretary in 1968. He would serve as the first Secretary of the new Joint
Board in 1970. By the time the Office of Planning and Development was created to
replace the Planning Commission, the Board of Adjustment Secretary and staff were no
longer in the Planning Commission and instead placed under the Division of Public
Service, which also housed the Building Department. Robert Stacey retired in 1977 to
focus on a company he had started in his spare time in 1963: Handy Maps. Anita
Forrester was the second-longest serving Secretary, having served in that role for nearly
20 years until the Board was reunited with the planning department in 2001.

Secretaries

Lawrence P. Cockrill June 17, 1925 - Sept. 22, 1948
W.M. Perkins March 28, 1956 - March 14, 1957
Robert Miller March 27, 1957 - Oct. 23, 1957
Harry F. Higgins Nov. 14, 1957 - May 23, 1962
Tom Wellman Nov. 28, 1962 - May 27, 1964
Fred W. Davis June 11, 1964 - August 8, 1968
Robert Stacey Sept. 9, 1968 - August 24, 1977
James Springfield, Jr. Sept. 28, 1977 - Sept. 23, 1981
Anita Forrester Oct. 28, 1981 - June 27, 2001
Mary Baker July 25, 2001 - July 28, 2010
Chip Saliba August 25, 2010 - Oct. 27, 2010
Josh Whitehead Nov. 17, 2010 - present

The lists on the next page include the Chairmen of the Boards over the years. As they
indicate, the City and County Boards shared the same chairmen for 23 years (1931-1954).
The longest tenure of any chairman was that of David Harsh with his nearly 20 years of
service to the County Board, during 18 of which he also served as Chairman of the City
Board. He resigned those posts when he was elected to the Shelby County Board of
Commissioners, and was then subsequently elected chair of that body. His grandson
would make their common middle name, Newby, popular among college students with
the founding of Newby’s Restaurant and Bar in 1975. David Harsh 111 would also make
his grandmother’s (and Chairman Harsh’s wife’s) name, Helen Westervelt, popular with
the establishment of “Westy’s” in the Punch District.
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Chairmen,

City Board of Adjustment
Wassell Randolph

E.B. Klewer

David N. Harsh

John M. McGregor

Perry Pipkin

Jack Bland
John S. Palmer

Roane Waring, Jr.
James B. Adams

Chairmen,

County Board of Adjustment
E.B. Klewer

David N. Harsh

Walter M. Simmons

Charles L. Heckle

Chairmen,
Joint Board of Adjustment
Carl Langschmidt

Charles L. Heckle
John S. Palmer

James W. Campbell, Jr.
Rufus Jones

W. Richard Hall

John S. Shepherd

Frank H. Colvett

Lynda Raiford

Frank H. Colvett, Jr.

July 16, 1925 - July 13, 1928
July 13, 1928 - May 27, 1936
May 27, 1936 - Dec. 20, 1954
Dec. 20, 1954 - Feb. 28, 1962
Feb. 28, 1962 - Feb. 27, 1963
Feb. 24, 1965 - Feb. 23, 1966
Feb. 12, 1968 - Feb. 26, 1969
Feb. 27, 1963 - Feb. 26, 1964
Feb. 26, 1964 - Feb. 24, 1965
Feb. 22, 1967 - Feb. 12, 1968
Feb. 25, 1970 - June 25, 1970
Feb. 23, 1966 - Feb. 22, 1967
Feb. 26, 1969 - Feb. 25, 1970

Sept. 24, 1931 - May 28, 1936
May 28, 1936 - Feb. 9, 1956
Feb. 9, 1956 - Aug. 13, 1959
Aug. 13, 1959 - June 11, 1970

July 27,1970 - Jan. 27, 1971
Jan. 27, 1971 - March 22, 1972
March 22, 1972 - Jan. 24, 1973
Feb. 27, 1974 - Jan. 25, 1975
March 26, 1976 - Jan. 26, 1977
Feb. 27, 1980 - March 25, 1981
Feb. 24, 1982 - May 25, 1983
Jan. 24, 1973 - Feb. 27, 1974
Jan. 25, 1975 - May 26, 1976
Jan. 26, 1977 - Feb. 27, 1980
March 25, 1981 - Feb. 24, 1982
March 27, 1985 - Feb. 26, 1986
Feb. 25, 1987 - March 23, 1988
Aug. 23, 1989 - Feb. 28, 1990
April 24,1991 - Nov. 30, 1994
May 25, 1983 - March 28, 1984
Feb. 26, 1997 - June 25, 2008
March 28, 1984 - March 27, 1985
Feb. 26, 1986 - Feb. 25, 1987
March 23, 1988 - Aug. 23, 1989
Feb. 28, 1990 - April 24, 1991
Dec. 21, 1994 - Jan. 22, 1997
June 25, 2008 - Jan. 23, 2013
Jan. 23, 2013 - present



1VV. Newspaper Clippings

These newspaper articles, many of which cover cases discussed in this memorandum, are

organized chronologically.

November 22, 1972, Commercial Appeal, Case BOA 71-199 (City) (see also p. 16 in

Section Il above)

Subpenamg Of Councilmen
To Be Decided At Hearmg

' Clrcuit Court: Judge: Nrving Strauch
has scheduled & hearing for 10 &m.
today to decide whether he has the

right to issue subpenas ordering City

Council ‘members to - testify before the -
‘Meihphis and’ Shelby County Board of :

Adjustment.
The hearing stems- from a Dec 22

1971, -zoning ruling by the Board of *
"Adjustment. The. board granted a zon- °

ing variance to permit construction of

a service station and:two buildings at .
the northwest corner of Cottonwood

and Mendenhall roads, formerly a resi-
dential area. M ) (x
Before the ruling, ther

and 1969,

. Colonial Temce, Jne., a hommg ‘

company for First National Bank, last
Feb. 28 objected to the board’s- ruling,
The firm’s attorney, Chatles G. Black,

filed a petition in- Circuit Court askmg' :
Judge Strauch to remand the caseto

the board of adjustment, since Colonial

hay, not been :informed of the Dec, 22.. .

public hearing on. the requesbed zone
changs. -

Colonial -owns: 7 868 acres of land
ebout 500 feet north of the property in-

questlon o
Judge ‘Strauch granted Mr. Black’s

yequest. But Mr. Black filed a motion.

yesterday-asking the judge o issue sub-

penas forcing council members to testi- .

- be subject to subpena .

uest \d zon-: ‘
ing change from R-2 to C-l had been
denied twice: by the. City Councﬂ in 1967 3

fy at tbe rehearing befare the Board’ of
Adjustment, -
City . Atty. Frierson Graves then en-

~tered an oral motion before the judge
askmg hlm fo quash Mr Black’s sub-

-penas
Mr. Graves informed councilmen of

_the ‘legal action in’ their morning ses-
sion yesterday and told therh, he would _

seek to have the action rescinded.
“1 don’t think I should allow you to
. If any of you
‘want to go or are: interested you can go
voluntarxly," Mr. Graves .said. ,
He said the chairman of the Board of
Adjustment has the authority to subpe-

- na witnesses, but that a Circuit Court .

- Judge cannot subpena a witness to ap-

~ pear before another body.

Most councilmen agreed thh Mr.
Graves’ decision, but Councilman Jack

~ McNeil ‘said he did not want the city to
- -oppose residents seekmg to block the

requested variance

Councilman Ed McBrayer, however
said that “for us to appear before the
Board of Adjustment might do the ap-

plicant : more good than the opponents” .

by offending board members.

The council has tried for several ‘

years to limit the power of the board.
They particularly - want to eliminate

- any changes in land ‘'usage — rather

than minor exceptions to requirements

— which. they feel should be heard by‘

the Planning Commission,
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July 3, 1974, Commercial Appeal, Case BOA 74-109 (City) (see also p. 17 in Section Il

above)
&. ;(,L»(:«vj 3{ /// '

(,11 ﬁwttes Court Fight
Wlth Zoning Challeno

Ry LEON MUNDAX,, .
Invifing a Tegs! batde, the Clty Coun-
cit asked City Building Official Frank
31, Bosak yesterday to blogk comstruce
tion of 8. newhborhomi shopping cemer
approved last week by the Mernphis
and Shelby Cfxmt‘y Board of Adjust-
ment,
The council ananifisously rejected
: eommercA 2l eoning-of the 2.1-acre tract
an the west side of Mitibrarich south of
winchester tw pionths dgo. iz he
preperty, zoned fgr garden epartment.s
i¢ in front of tha\?{nhtsnch Commtiinir
‘t}, Apariments.. ;-

}"he council has. h%,(euding ‘with

the board for everab-imars. Council-
© man Thomas H,: Todd.dry who braught
- up the Milibraneh. case, utged gouncil-

men o “do somethmg - even if: t
" means a lawsujt.”

. Bosak said Be bad "ﬂﬂ enmment at
lﬂis time™ an ‘the coegeills request.
“jt's something we nesd to di,scuss

5, wi{h the: gliy. s*tomey 4 -

*‘We’re agrtamiy not golog to b¢

pI-&ced in the middle with the board of .
. adjustment,” “said William C. . Boyd

city public . service director. ;

Councilman Fred Davig. an omspo-
ken critic, af the board, anemptgd to
alter Todds resolution to ',d;rect"
Bbsak to refuse to.is3ue a building per-
mit. Davis abandowad his effort after
being tald ihe city ‘charter projibited
the coungil [rom i»suxng., orgers 10 oﬁg-
cials under the mayor's Junsdmuén'

“Todd said he would welcome & daw--
suk “to try to find out Where wesstand -
- on this type of abuse“ By the board of -
adjistment. Councilmar “‘leiy Hyman:*
‘said the Millbranch casc;;,,,_ - prlce
Iarlvba(}" because of traflic problenis’
whlch would be created by comue
Yevelopment.” X

-Council Chau‘m&n Ed MLBra\«er Smd
the Tennessee
been asked to strip the board of some
of its’ powers, "8 bill passed the House,
twice but died} t}\e Smate he said

B i T

powetrs o -grapk - and: Avan-
ances from uh! ‘"s- Courts
have ruled i} 15 a “judicial
body”' subjec eversal onty by the’

courts, a spoﬁ&mm'ior the beard said.
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July 24, 1974, Commercial Appeal, Case BOA 74-109 (City)

Plans For Zoning Lawsuit
 Dropped By City Council

By JEFFERSON RIKER

The City Council yesterday reversed
its decision and dropped plans to file a
lawsuit challenging the authority of the
Board of Adjustment in a disputed
zoning variance case at Millbranch and
Victoria.

A resolution asking Mayor Wyeth
Chandler to bring the suit failed 8-,
with only Councilman Thomas H. Todd
voting yes. Councilmen Billy Hyman,
Robert Love and J. O. Patterson Jr.
were absent. Councilman John Ford
was out of the room.

Several councilmen said they still
want to test the board’s authority but
feel they need a stronger case. The
council and board have feuded for
years.

The case at issue involved five resi-
dential parcels on the west side of Mill-
branch owned by Meredith McCullar,
for which the board granted commer-
cial zoning after the council had re-
fused it.

Board member John §S. Shepherd

voted for the commercial zoning al-

' though he is co-owner of a parcel less
than 150 feet away on the other side of
Millbranch. That action brought
charges of conflict of interest from the
councilmen.

“We're not trying to do away with
the Board of Adjustment, just limit
_their power,” said Councilman A. D.
Alissandratos during the council’s
morning executive session.

Councilmen Jack McNeil and Glenn .
Raines said they favor asking the
Shelby County legislative delegation to
amend the state law governing the
board. . G
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July 30, 1974, Press-Scimitar, Case BOA 74-109 (City)

r MEMPHIS PRESS.SCIMITAR, TUESDAY, JULY 30, 1974

“Ad|ustment Board Split Into City-County Sugges"recli’

Mayor Wyeth Chandler property west of Millbranch  zoning decisions of the Coun-
and not to nverrulp

today suggested City Council ~at Victoria. cil
consider the possibility of The-board’s variance per- them.

splitting the d of Adjust- mlL ed ‘commercial “use of Chandler said his achnn
nd parcels although the was not a judgment of

ment into éra c and
tﬁ “y A mmcxl had earlier denied

county hodi

. By a & _the rezoning measure.
o By \ unc,,"’:%e \‘%’ﬁndler said he felt the
(city) can wifidraw from'. s pnwerc had gotten

the contract forming the ! strons” and ¥ghould be

.city-county Board of Adjust- ¢ ed.”
ment,” Chandler told Coun- ‘Chandler said the board

cil members attendina a Was designed to adjust
morning executive session at
City Hall.

Chandler’s suggestion
comes in the wake.of contro-
versy over a Jun %25 Board
of Ad)ustmnt ac which
allowed a zoni jation

on five parce[s of residential
August 29, 1974, Press-

Zﬂﬂlﬂg Bw d | Scimitar, Case BOA 74-109
Has Reversed v
Council Again

Memphis- and Shelby
County Board of Adjustment
once again has reversed City
Council on # zoning inatter.

It came before the board

esterday, with  Carl H.
{angschmxdt Jr., “attorney
and fomgxz; boarItJl cl}almrman,
representing ehman-

‘Reberts Constructior /C 0.
I.angséhnﬂdt wag steklﬁg an

ception . from* K- 3« two-

famil residential. mnfng to
permit sn irvegularly dhaped
1ot at 1298. Saxon m‘ ysed
a8 a parking lot. -

: Memphis "and Shelby :

sion had%eﬂcﬁm*,"

,proval, but on July 18,
"Council denied 'the & pﬂca-‘f

tion. Then
‘it to' the - Bodrd of Mm‘ 1811 pmmmr dmiers
‘ment as a h&l’ddﬂp : m‘?& fM guit m Ch'"
. cuit Conrt, seekingto cancel
‘the rezoning to commeroial.

Mﬂlbranch, sou*& .
Winchester, aftet i’,‘gmncﬂ
_had rejected this' pizohing,
from apartment to - mmeﬁﬂ
oﬁalbyunll—b"‘lm 24

May 7-.

whether the board’s actions
had been ‘‘good or bad. It’s |
a question of who is going to
control (city) zoning," he
said.



December 23, 1976, Press-Scimitar (continues on the following page)

By THOMAS R. STONE

Press-Scimifar Staff Writer

(Second of Three Articles)

For all practical purposes, long-range
plarmm&m Memphis and Shelby County
died- for awhile, according to one of the
avea’s tap planners, but now officials are
“fighting to breathe life back into it to en-
hance orderly growth.

According ‘to John Dugan, principal
planner for the Planning Commission,
long-range planning is starting up again
after years during which the emphasis
was on current needs rather than the
future.

“From 1970 to '74 was the b1g develop-
ment boom,” he said. “The governments
threw Planmng to the winds, because they
thought development was great.

“Planners became frustrated. This re-
sulted in a big turnover in (Planning Com-
mission) staff. The four principal planners
in long-range planning left, because they
could get no interest on thga part of gov-
ernment to do it. Of a dozem or so
professional planners, all but one or two
left because there were no funds for com-
prehensive planning.”

Because city and county government
officials now realize the importance of

of city and county governments — also
would help the planning process, he said.

“It seems to me it would probably be
more efficient to deal with one govern-
ment administering the planning and
growth rather than two,” Miller said. “We
work for both governments and try to
please both. We have two bosses. It would
be a lot easier to have one.”

The Babcock study came in the wake of
a 1975 report by the American Society of
Planning Officials, a planning information
agency which was invited to survey local
planning problems. The society said the
local planning commission “has not been a
very effective forum” for management of
growth, that it spends too little time on
long-range planning, and has an “ineffi-
cient, unwieldy and confusing” land devel-
opment administration.

The Babcock firm was chosen, Miller
said at the time, because of “long experi-
ence, success in cities of size comparable
to Memphis, and because it depends
heavily on local planning staffs.”

On Sept. 21 of this year, the Babcock
team released a three-volume, 580-page
look at the local planning system.

The Board of Adjustment was one facet
of the planning process which came under
sharp criticism for granting variances

good plannmg for fiscal reasons (extend-
ing services to new developments is
expensive), Dugan is hopeful that the fu-
ture of long-range planning is brighter.

To help assure that planning problems,
including an antiquated zoning ordinance,
are solved, the Chicago consulting firm of
Richard Babcock & Associates has been
retained to do a two-year, $80,000 study of
ghe local planning process and its prob-
ems.

“The city ordinance is 21 ‘years old,”
planning director Robert Miller said. “It-
was prepared in the early '50s and adopt-
ed in 195S. It is just not attuned to the
developmental concepts of the late ’70s
asxbd is not ready for us to take into the
'80s.”

The zoning ordinances tell planners,
developers and officials what can and can-
not be done in Memphis and ‘Shelby
County.

“They are basically antiquated and dif-
ficult to interpret and are lacking some of
the vocabulary we now use,” he said.
:i‘They sorely need to be brought up to

ate.” i

The county ordinance, adopted in 1961,
is equally out-of-date, Miller said.

In addition to updating the ordinances,
metropolitan government — consolidation

from zoning which the Planning Commis-
sion and legislative bodies had approved.

Robert Stacey, executive secretary of
the eight-member adjustment board,
which operates independently of the plan-
ning commission, doubts the study’s worth
because he said the board was never
asked to provide facts for the study.

“We have never been involved — never
been invited to participate in this process,
or asked to verify any of the informa-
tion,” he said. )

Attacking the study, Stacey points to its
main criticism of the adjustment board,
which says:

“The Board of Adjustment has for years
heard, and on occasion granted, applica-
tions for use variances to the provisions
of the Shelby County and City of Memphis
zoning ordinances.

“Many of these applications are made to
change the use on a particular parcel
after the Court of Council, with or without
the concurrence of the Plan(ning) Com-
mission, has turned down a request to re-
zone the premises in order to permit the
use sought. y

' “This ‘double dip’ practice has become

sufficiently widespread that it constitutes
a regular channel by which decisions at
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the legislative level are reviewed again
and often granted by the Board of Adjust-
ment in what is: theoretically its quasi-
judicial capacity,.

“There is no question that there is a
strong current in the Memphis community
for sharply curtailing, if not eliminating
altogether, the practice of granting such
use variances by the Board of
Adjustment.”

Stacey complained about the Babcock
firm’s use of the phrase “Many of these

- applications. . . “

“This is totally erroneous,” he said.
“Over the last five years, we've probably
disposed of 1,600 to 1,800 cases, and three
cases were to change such zoning. It was
simply not an accurate statement, and it
could have been easily determined by
checking the records of this board before
‘the report was written,”

Stacey said he found a number of other
things in the report that “are simply not
true,” but Miller defends the Babcock
firm and its study.

- “Babeock is a consultant who has dealt
with private and public agencies through-
out the country,” Miller said. “He’s very
helpful because he’s familiar with what
they’ve done (in other cities) and what
success they’ve had. His job is to tell us if.

things are workable. We think we're very
fortunate in having Mr. Babcock help us.
He’s one of the most renowned zoning
lawyers-consultants in the country.”:
Fact-gathering for the Babcock study
has a year to go, and the second year will
involve getting cooperation' from Mem-

phians — businessmen, planners, govern-

ment officials and developers who are
serving on a committee to see how the
study can best be used.

Once the study is completed, planners
are hoping, the local zoning ordinance will
be made more meaningful. City and coun-
ty ordinances — which differ on a number
of things such as required setbacks for
commercial developments and sign re-
quirements — will be standardized, so
developers will have a better idea of what
they can and can’t do.

Loopholes should be eliminated; modern
planning vocabulary installed; and, ac-
cording to Miller, “a lot of problems will
be resolved.”

With new zoning ordinances on the
books, zoning, and ultimately, long-range
planning, should be better, but more must
be done, officials said, to make the total
planning package effective, including
elimination of the Planning Commission as
it exists today.

NEXT: (Restructuring the system.)

MEMPHIS PRESS-SCIMITAR, THURSDAY, APRIL 29, 1976

Poplar Residents

Win Zoning Fight

December 23, 1976, Press-
Scimitar (continued from the
previous page)

East Memphis residents have won another battle in
an attempt to keep strip commercial zoning from spread-
ing westward along Poplar, west of Grove Park B

In a three-hour hearing before vh Board of Adjust-
ment yesterday, about S0 iesidents protested the pro-
posed zoning variation to permit construction of a Mem-
phis Bank & Trust Co. branch at 4424 Poplar, on the
northwest corner of Poplar and East Cherry Circle.

For nearly four years, residents of the neighborhood,

located two blocks west of the Laurelwood Shopping.

area, have successfully resisted various attempts to re-
zone to commercial about 30 acres at the site of the old
Siena College campus on the south side of Poplar across
from Cherry Road.

The applicants requested the zoning variation yester-
’d.ay claiming; “hardship.” Charles Cobb, attorney for the’
~applicants, said there was no reasonablg market or fi-

nancing available to sell the property<hecause of an
oversbui of residential-zoned propegty in the city.

- It was learned during the hearing at City Hall that
Sam Dattel, Memphis developer, had offered the proper-
ty owners $200,000 for the three acre parcel. -

Memphis Bank & Trust had offered $300,000 for the
property, according to the testimony of a Memphis real
estate agent. )

John Walt, attorney for the residents, said if this is a
hardship ‘éase, “then the rights of the neighborhood far

outweigh the value they (owners) can get for their

property.” |
. The proposal was rejected by a 7-0 vote.
.« - In other action, the board approved a special permit
~ to allow ‘8 48-acre expansion of a sanitary. landfill on
Sykes Road at the Millington city limit. . o
A e ntative for Browning-Ferris Industries of
Memphis, landfill ownér, said the expansion was eeded
because the present 47-acre landfill is almost filled.

& April 29, 1976, Press-Scimitar
(rendering of rejected bank
below)
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August 24, 1977, Press-Scimitar

Stacey Ends Term On Adjustment Panel

By THOMAS R. STONE

Press-Scimitar Staff Writer

After 13 years of overseeing the monthly meetings
of the sometimes controversial Board of Adjustment,
Robert Stacey today served as the board’s executive
secretary for the last time.

Stacey, 47, wrapped up a career with city and county
government that he began in 1952. At that time he was
one of a handful of people running the then-combined
city and county planning departments, boards of adjust-
ment and county building department on the first floor of
the county courthouse.

In 1961, he became assistant secretary of both the
city and county boards of adjustment, and in 1964, be-
came executive secretary of both.

“It was funny,” Stacey said. “All of these depart-
ments were supposed to be separate, but they were all .

run by the same people.”

Gradually changes came about, and in 1970 the two
adjustment boards were combined and he was named to
head the new operation at City Hall.

The Board of Adjustment has the authority to grant
variances to the zoning ordinances to citizens who feel
they need exemptions, usually for “hardship” reasons.

Some planners and other officials have criticized the
board for permitting the changes in zoning which were
set by the Planning Commission — now the Land Use
Control Board — the City Council and the County Court.

Stacey, who worked as an associate planner before
getting the adjustment posts, said he thinks the board is
necessary.

“Having had. experience in both areas, I would tend
to be of the opinion you definitely need both bodies — the
planning and adjustment boards) for a system of checks
and balances,” he said. The general holding of courts
over the years throughout the country has been you've
got to have bodies to grant certain types of relief.”

When asked why he is retiring, Stacey said: “I'm
tired.”

He will not give up work, however, because he plans
to open his own real estate and development consulting
firm.

Stacey has been paid $23,000 per year in the adjust-
ment post and will receive a pension of about $15,000 per
year. ’

He will be replaced by Jim Springfield, who was
assistant secretary until 1970, when he left. Springfield
comes to the post from the Memphis Housing Authority
where he had been in charge of urban renevral.
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March 6, 1979, Commercial Appeal, Case BOA 79-35 (see also p. 18 in Section |11 above)

Zoning Variance Disputed
By Land Use Control Panel

The Board of Adjustment went beyond
itsauthority in granting a zoning variance
for construction of a Jolly Ox restaurant at
6201 Poplar, the Land Use Control Board
charged yesterday.

In a letter to Rufus Jones, chairman of

/the Board of Adjustment, the land use
board said, “We are of the opinion that in
the present case, the requisite hardship or
unique circumstances were .absent and
that the alleged. hardship was probably
self-created and that your board, there-
fore, acted beyond its authority in grant-
ing the variance. We, therefore, urge you
to reconsider your action and deny the
variance.”

The letter was signed by Mrs. Wanda
Goodman, vice chairman of the land use
board, which makes recommendations on
zoning matters to the City Council and
county Board of Commissioners. The
Board of Adjustment has the power to
grant variances and its decisions are sub-
Ject to review only by the courts.

Mrs. Goodman said the law requires that
variances “be granted only in unique and
individual cases of practical difficulties or
unnecessary hardship resulting from a lit-
eral application of the zoning ordinance.”

She said the Jolly Ox case does not meet

the requirements of the law. The Board of -

AdJustment last week voted 8-0 to allow a
variance in the office district to permit
construction of the restaurant.

“We remind you that the granting of a
variance is an exercise of administrative
power, not legislative authority, and that

the power to amend the 0-2 office district
regulations is strictly legislative,” Mrs.
Goodman wrote.

Granting a variance without a showing
of unnecessary hardship or unique cir-
cumstances has been ruled “an improper
exercise of the legislative power to amend ,
a zoning ordinance,” Mrs. Goodman con-
tinued.

The Board of Adjustment also may have
overlooked a provision in the law concern-
ing self-created hardship, she said.

“If the applicant in this case purchased
the land in question subject to the ordi- .
nance from which it seeks relief, then the |
alleged hardship was self-created and ap- |
plication for a variance should, therefore a
be denied.”

Mrs. Goodman said the location of the
proposed restaurant near Poplar and Mas- .
sey was designated an office district sever-
al years ago to “keep strip commercial off.” ~

.“The traffic situation on Poplar is hor- -
rendous right now,” she said.

The Land Use Control Board last week
voted to formally ask the Board of Adjust-
ment to rescind the variance.

“I'm certain we will consider the letter

. at the next board meeting,” Jones said. “I -

don’t say we will reconsider the action.
taken.” :
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A CITY COUNCIL majority wants

the law to pull the bridle to restrain.

- the Board of Adjustment. It’s past time.
The board has been free to graze in too
‘many pastures. j

The council has voted to hire a pri-
vate attorney to file suit charging that
the board exceeded its authority in
granting a zoning variance to permit
the construction of a restaurant on
Poplar near Massey. The action came
on a request from the Land Use Con-
trol Board which had designated the
area for office buildings, apartments
and townhouses several years ago. The

land use panel held that the case

tacked ‘“the requisite hardship or
unique circumstances” warranting a
zoning variance, and that, “the power
to amend the . . . office district regula-
tions is strictly legislative.”

Any hardship the developers might
have claimed may have been “self-cre-
ated,” according to a land use board
spokesman. Mrs. Wanda Goodman, vice
- chairman, said, “If the applicant in this
case purchased the land in question
subject to the ordinance from which it
seeks relief, then the alleged hardship
was self-created.” That is also against
the law. ;

THE PARTICULARS of this case
may well be left for the courts to de-
cide. But the issue is much larger than
another steak and salad-bar restaurant
on Poplar. The Board of Adjustment
has too often attempted to make devel-
opment policy for this community. If
its powers were as imperial as some-
times assumed, there would be no need
for a planning agency, or a zoning
commission, or the City Council.

Curiously, Mayor Chandler has op-
~posed the council lawsuit, saying the

his C GRS Y Established 1889

The Memp
The”Appeal'Bzaisai s e Tl Al Established 1840
The Avalanche . . . . . . . .. Established 1867

Consolidated July 1, 1894

" Friday, March 16,1979

A Community Hardship

board had not had a chance to defend
itself. Yet in 1970, when Chandler was -
a member of the council, he declared
when voting for an ordinance reorga-
nizing the board, “We’re going to
change the ordinance to eliminate as
far as we can the board changing the
use of land.” It has done so ever since.

THE RESULTS OF the board’s work .
can been seen in the glut of commer-
cial strips along the city’s major thor-
oughfares, and the traffic horrors they
have imposed. Indeed, Poplar east of
White Station was to have been pre-
served as the last pastoral passage un-
til the board interdicted planning with
the first zoning variances. It is com-
munitywide hardship that is at stake.

 The state Supreme Court upheld
the board’s right to adjust zoning in
1969, “when it finds that such regula-
tions impose unnecessary restraint or
hardship.” It has been less than dili-
gent in upholding that mandate.

In 1974 the board overturned spe-
cific actions by the planning commis-
sion, the City Council and the neigh-
borhood to block a shopping center on
Millbranch near Winchester. It refused
to reconsider even after it was learned
that a member of the board owned
property within the development site.
The City Council threatened to sue
then (with the mayor’s “100-per-cent”
support), but backed down.

THIS TIME THE council should see
it through. Councilman Jeff Sanford
has put it succinctly: “Do we zone for
the benefit of the community or to bail

_Deople out of bad investments?” That is

the point. And apparently only a court
test can answer his question.
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May 14, 1979, Press-Scimitar

Adjustment Board Torpedoes
Goals of Zoning, Critics Say

(First of two articles.)

By BRENT MANLEY
Press-Scimitar Statf Writer

If members of the Memphis & Shelby
County Board of Adjustment feel about as
popular as the tax collector these days,
they have good reason.

From the City Council to neighborhood
associations and the Land Use Control
Board, the mere mention of the Board of
Adjustment stirs increasingly bitter criti-
cism. ;

“They have really gummed up the
works,” said John Elkington, chairman of
the Land Use Control Board. “They really
need to examine what they're doing.”

Not everyone is unhappy with the board,
but its critics say the board is single-hand-
edly rezoning the city, to the detriment of
a myriad of planning efforts.

Changes in zoning are the exclusive

province of the Land Use Control Board
and the City Council.

The Board of Adjustment, establxshed in’

1925, was constituted as a mechanism for
handling unique circumstances and hard-
ship cases for which there could be no
relief under written codes.

At issue is the board’s alleged abuse of a
power possessed by no other entity in the
county — to permit land uses which con-
flict with zoning laws.

Dozens of such decisions have produced
happy applicants and the board’s defend-
ers say that makes for economic progress
in Memphis.

Nevertheless, say the board’s detractors,
every time the board allows a restaurant
in an area zoned only for office use, or a
truck terminal in a residential area, care-
fully considered plans for the orderly
growth of the city are eroded.

. What further infuriates critics of the
board are these facts:

® The board is, in a sense, untouchable.
It is the final governmental appeal source
in land-use cases. If you don’t like what the
board has done, you have to go to court.
® The board makes no use of the profes-
sional planning staff of the Memphis &
Shelby County Office of Planning and De-
velopment, which advises the Land Use
Control Board and the Council on matters
of land use. The Board of Adjustment hasa
four-member staff whose time is largely
_ taken up preparing the agenda for the
board’s monthly meetings.
® Increasingly, applicants for land-use

changes are going directly to the Board of
Adjustment, bypassing the LUCB and the
Council, either of which can grant a
change in land use by changing the zon-
ing. .

“We now have a new procedure for zon-
ing property commercial in Memphis,”
said Councilman Pat Halloran, “and it'’s a
problem somebody’s going to have to deal
with.”

Strictly speaking, the Board of Adjust-
ment cannot change zoning, but its critics
insist that it is, in eifect, rezoning the city.
The majority of the controversial deci-
sions of the board involve its permitting
commercial-type land uses in areas zoned
for something else.

“Half the (zoning) cases we hear,” said
Wanda Goodman, a member of the Land
Use Control Board, “don’t make any differ-
ence because the Board of Adjustment will
change them. You can’t plan well when
you've got something like that coming
along behind you and changing every-
thing.”

All the griping, said chairman Rufus
Jones of the Board of Adjustment, ema-
nates from a “distinct minority” and he
defends the board’s actions as necessary to
the growth of the city.

“The board has done a tremendous job

of considering unique and individual cir-
cumstances,” Jones said. “I don’t think
you're getting blind, off-the-cuff decisions
each month. Regardless of what you do,
you're going to have some people object-
ing to it.

“It would be a disservice to the appli-
cants and the potential growth of the city
if there could be no variances or adjust-
ments on property.”

No one argues that the board is not need-
ed, but critics say that in granting use
variances, the board has gone too far.

The minimum setback laws provide a
good example. On property zoned for resi-
dential use, a man planning to build a
home on an oddly shaped lot might find
that he could not meet setback require-
ments. .

No department in city or county govern-
ment could issue a building permit for the
home and the property owner would be
forced to leave his land vacant or con-
struct a house too small for practical use.

Through the Board of Adjustment, the
property owner can obtain a variance

_from the setback requirements and make

use of his land.
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The board can also allow the construc-
tion of buildings which exceed maximum
height restrictions or permit a develop-
ment with a lesser number of parking
spaces than required by law.

Those activities are fine, say critics of
the board: in each case the land use is
consistent with the zoning. Only a minor
shortcoming in dimensions is at issue.

It is when the board OKs a different use
than is permitted by the zoning regula-
tions — a transmission shop in an area
zoned for neighborhood shopping — that
its members have gone astray, the crmcs
say.

Exactly when the board began exercis-
ing that power is lost in the catacombs
which contain city and county records,
but concern over the activity has been
evident in varying stages of intensity for
more than a decade.

“We’ve tried for years for get something

_ done about this in the Legislature,” said

Ed McBrayer, chairman of the Council’s
land use committee, “and it's never been
done and won'’t be done as far as I can see.”

In an effort to straighten things out, the
Council — at McBrayer’s urging — has
filed suit against the Board of Adjustment
seeking to clarify the board’s authority in
land-use cases.

McBrayer and others contend the board
should be stripped of its power to grant
such use variances.

Mike Ritz, director of the Memphls &
Shelby County Office of Planning and De-
velopment, said:

“This office, before I got here and in the.
two years since I've been here, has advo-
cated that the use-variance powers of the
(adjustment) board should not be avail-
able to it.

“In essence, what they’re doing tends to
contravene zoning policies of the legisla-
tive bodies (the Council and the County
Commission).”

Elkington said the Land Use Control
Board and the Council constantly strive to
avoid strip commercial zoning — like that
found on Summer Avenue — through theé
entire city.
~ He said, however, that if the Board of
Adjustment continues to operate unchal-
lenged, “every major thoroughfare in
Memphis will be a commercial thorough
fare. It's a horrendous ptoblem

TOMORROW: The effects of random “re-
zoning.”
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Where Buffalo Roam

A SINGLE ZONING variance 15 years

‘ " ago changed Poplar east of White Station
- from an attractive, middle-class residential

neighborhood to a commercial circus. And
those distant planners who held that Poplar
should remain a pastoral passage through
the city have the last laugh every day in the
traffic mess it has become.

What Memphis must do now is see to it
that Poplar did not die in vain.

That’s what John Elkington meant
when he told a meeting of Memphis real
estate brokers and developers that their in-

- terests in the future must be reconciled

with the larger interests of the community.
He said the time is over for the “buffalo

- hunter’s mentality” in which land owners

could do as they wanted with property, leav-
ing the consequences to the city which fol-
lowed them with makeshift policy.
Elkington thinks the shoe will fit bet-
ter on the other foot. He should know. He’s
chairman of the Land Use Control Board —

- and a developer.

WHAT HAPPENED to Poplar is a case in
point. In 1964, the Board of Adjustment

. overturned rulings by the Memphis and

- Shelby County Planning Commission and

the local legislative bodies, then the City
Commission and County Court, to allow
landowner Arthur Murray to build a ser-
vice station at Poplar and June. It was the
first commercial encroachment on the resi-
dential north side of Poplar. By 1968 there

- were SiX service stations, seven businesses,

a .number of apartment developments, a
hamburger stand and a motel in the area. A
planning commission member observed at

. thetime, “Once that piece of property (Mur-

ray’s) was zoned commercial, it changed

. the nature” of the neighborhood.

And things got worse.
By the early '70s, after the city had

- adopted “multiple centers” planning de-

signed to concentrate commercial develop-
ment in certain defined areas, developers
had started leap-frogging the White Station
“subcenter,” landing across the Poplar-In-

. terstate-240 interchange and galloping east,

with the Board of Adjustment and its strip
zoning techniques in tow.

And Elkington’s “buffalo hunters” still
roam that and many other parts of the city
and county. ;

He argues now that shaping this com-
munity’s future growth must be a partner-
ship of five essential groups: local govern-
ment, neighborhood and community associ-
ations, developers, the financial and busi-
ness communities and institutional organi-
zations. “It has become increasingly appar-
ent,” Elkington said, “that everything we
do as planners will depend on whether
planning shows sensitivity to the total
community.”

THAT ISSOUND philosophy. What’s dif-
ficult is putting it to work. Local govern-
ment has adopted all sorts of planning poli-
cy and written new zoning laws. Planning
commissions have acted to enforce them
and groups of citizens have fought to save
them.

But too often policy and law have sur-
rendered to other interests and influences
at work in the political arenas or at the
Board of Adjustment.

Firmer policies and tougher laws are
needed, not to stop development but to en-
courage it where everybody benefits the
most. The growth and energy of neighbor-
hood associations across the city indicates
there would be new popular support for
such an effort.

Clearly, the place to begin is with the
runaway powers of the Board of Adjust-
ment. The City Council lost a recent court
test with the board (in another Poplar zon-
ing variance) but the council has other
remedies. The board is a creature of this
municipality, first established by private
act of the legislature in 1925 and restruc-
tured as a joint city-county agency by pri-
vate act 30 years later. The council should
go back to the legislature in January to
mandate the restraints the board has re-
fused to exercise itself.

It may even require an amendment to
the city charter through a public referen-
dum. That's all right, too. It’s past time the
people of Memphis had the final word on all
of this. It is our range.
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Board of Adjustment
Back on the Hit List

E Council has appealed to the Gener-
al Assembly to curb the powers of the
Memphis & Shelby County Board of
Adjustment.

Every year, the Legislature has said
no.

By this time it must seem akin to
beating one’s head against a brick wall.
Despite the lack of success, the Council
again has included in its package of
legislative proposals a bill to eliminate
the use-variance powers of the board.

But even its most enthusiastic advo-

cates give the bill virtually no chance

for passage.

- “The legislators I've talked to lead
me to believe there is no chance at all,”
said Wanda Goodman, a member of the
Land Use Control Board and an outspo-
ken critic of the Board of Adjustment.

Critics of the board claim that, by
granting land uses contrary to zoning
laws, it is in effect “rezoning” much of
the city — to its serious detriment.

Sparked by a celebrated use-vari-
ance case involving a restaurant in East
Memphis, the Council last year voted to
sue the board to get a definitive ruling
on its exact powers.

The suit, unsuccessful on its first
round in court, eventually was dropped
by the Councﬂ

Mrs. Goodman said the Council’s an-
nually rejected legislative attempt
amounts to little more than lip service
toward the correction of a serious
problem.

very year for the past five, the City

“The Council is saying, ‘At least
we’re doing something, folks. We're try-
ing,” ” Mrs. Goodman said, adding that
the effort is not enough.

“The Council and the County Com-
mission should put pressure on the
mayors to appoint the right people to
the board,” she said.

- Current board members are compe-

‘tent, she said, but “as far as understand-

ing their role and the effects their deci-
sions have on neighborhoods, I don’t
think they care that much.”

Despite his equally strong views on
the board and its role in the planning
process, Councilman Ed McBrayer said
he disagrees with Mrs. Goodman’s
“clean slate” approach.

“I'have no personal criticism of the
people on the board,” said McBrayer,
who initiated the Council’s suit against
the board. “I'm sure they’re doing what

- they think is right.
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McBrayer said he will go to Nash
ville this year to try to persuade law-
makers to approve the bill, as he has
every year so far — despite the odds.

The primary cause of the bill’s annu-
al demise, McBrayer said, is the influ-
ence of developers, who naturally
would prefer the flexibility in land use
laws which now exists.

“Let’s face it,” he said. “Developers
have friends among the legislators.
There’s nothing sinister about it, but
they just want to keep it like it is.”
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January 24, 1980, Press-Scimitar (continued from the previous page)

Other Cities Find Ways to Limit Zoning Variances

From Page |

Marcum said the turning point was when the metro-
politan government in Nashville rewrote its zoning laws
to provide strict standards applying to requests for use
variances.

With the advent of the new zoning laws, Marcum said,
the Board of Zoning Appeals continued to grant use var-
iances “until they got sued regularly and they quit doing
it. The courts consistently overturned the board.”

Even today, Marcum said, there apparently remains a
tendency on the board to stray. On some cases before the
Board of Zoning Appeals, he said, the planning commis-
sion will enter an advisory opinion.

“It's almost like a form letter,” Marcum said, “remind-
ing them it (granting use variances) is not within the
purview of their powers. It works.”

In Chattanooga, T.D. Harden, executive director of the
Chattanooga-Hamilton County Regional Planning Com-
mission, said the Board of Zoning Appeals has never had
the power to grant use variances and has never tried.

““I'serve on the board,” Harden said, “and I wouldn’t let
it happen and we have an attorney who wouldn'’t let it
happen.”

Restrictions on the Board of Zoning Appealsare written
into Chattanooga’s zoning ordinance, =+
board’s activities are limited, he said, t
interpretations of zoning laws and|
ations in developments — such

Armstrong said neither the Board of Zoning Appeals,
which serves citizens of Knoxville, nor the Board of
Adjustments and Enforcement, serving Knox County, has
the authority to grant use variances. <

i

“They have tried on occasion,” Armstrong said, “but
they do not have that power. We have some hot ones
(zoning cases) here every month and some of them end
up in court. If we had the type setup that you folks have in
Memphis (with the Board of Adjustment overturning
Council zoning decisions) we'd never get one settled.
They'd all end up in court.”

The legal approach was tried briefly by the Council,
which filed suit against the Board of Adjustment last year
over the celebrated Jolly Ox resiaurant case, in which the
board permitted a commercial use on Poplar in an area
zoned for office use only.

Council members, however, lost their zeal for the suit
upon losing the first round in court. The effort was
dropped.

Members of the Board of Adjustment have consistently
defended their interpretation of the laws governing their
activities, maintaining they are within their powers to
grant use variances despite arguments to the contrary
from councilmen and others.

City Attorney Cliff Pierce, said, in fact, that while he
believes the board has erred on occasion, it has fared well
against legal challenges to its authority. y
“They (the Board of Adjustment) have an extremely
) . Pierce said. .
appear to agree that the powers
ent cannot be restricted at the

by the Council or Land Use Control

For more than a decade, the developer-zoning attorney
factions have convinced legislators considering changes
in the law affecting the board that the matter would be

- Dbetter left alone.

2N
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Not everyone is convinced the fight is hopeless, howev-
er. “Sooner or later we’ll get it through,” McBrayer said.

But no one is holding his breath waiting for a change.

“From a practical standpoint,” Councilman Billy Hy-
man said, “I don't think you’re ever going to get that piece
of legislation passed in Nashville.”

Meanwhile, McBrayer said, he will be examining local
legislation in other cities.

“I don’t think we could do what they have done in
Nashville,” he said, “but if there’s a way to do it, I want to.
l{ it makes sense and would work here, then I'll introduce
it
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Appeals panel holds ground

on land use approval rate

_ (Continued from Page B1)
plans, staff members said.

The Board of Adjustment is an
“appeal board,” Mrs. Sonnenberg
said. “Seems to me it (an applica-
tion) should be an appeal of some-
thing after it has happened, not
before.”

Ralph Smith, OPD’s deputy di-
rector of land use control, has
sent scathing letters to the Board
of Adjustment objecting to its
practice of hearing use-variance
cases and agreeing with some
“hardships” listed on applica-
tions.

“(The board has) gone every-
where from permitting monu-
ment sales (on residential proper-
ty) all the way up to industrial
uses in agricultural areas, which
have the same uses as residen-
tial,” Smith said.

“There is the possibility of a
real conflict in the growth and di-
rection of the city (and a question
of) who is actually determining
the land use direction of the city.

“What the board does could
have some very far-reaching im-
plications. It is one of the most
powerful boards in the city, from
a land use standpoint.”

Most of the use-variances cases
heard by the board are on small
pieces of property, Smith said.
But, he added, “if you take a little
piece of property in the county
and allow it to go industrial, that
is tl'x,e start of an industrial area

Sitting on the Board of Adjust-
ment are eight members, four ap-
pointed by the city mayor and
four by the county mayor for
three-year terms. Some members
have served multiple terms.

The city appointees are chair-
man Colvett; Jayne Creson, em-
ployed in her doctor-husband’s of-
fice; Clinton R. Pearson, trust
division of the National Bank of
Commerce, and Waymon Welch
of Welch Realty Co.

County appointees are Barney
Golding, retired; W. Richard Hall,
engineer with Continental Engi-
neers Limited; Frankye B. Jordan,
employee at Defense Depot of
Memphis, and John S. Shepherd,
real estate appraiser.

Colvett said criticism of the
board may stem from a lack of un-
derstanding of its purpose. The
board was set up to offer relief
from excessive restrictions of

zoning regulations that might be
unnecessarily hard on a particu-
lar piece of property because of a
unique situation, he said.

He says the board is the first
step in “the legal court appeals
system (for) the citizens.”

The board is limited in what it
can do and consider by a series of
“musts.” The board must, by law,
hear any case put before it and
must approve any case where it
“finds certain things to be true —
hardship or certain problems
with the property . . . and can do
so without interfering with air,
light and safety.” A prime hard-
ship example, Colvett said, would
be an odd-shaped, small lot that
could not be built on under cur-
rent codes.

The Board of Adjustment’s
three-member staff usually in-
spects the properties in question,
said staff head Anita Forrester,
but the reports are not recom-

.mendations. Board members also

visit sites, Colvett said.

For the past 172 years, the Board
of Adjustment has taken OPD
comments on cases involving use
variance and signs, but OPD usu-
ally has less than a week to study a
case —not enough time for a thor-
ough study, Smith said. OPD staff
studies Land Use Control Board
cases for at least a month. ‘

OPD staff comments range from
cautioning the board that a case
belongs before the land use board
to tirades on the havoc that ap-
proval could cause to gentle re-
minders of past studies and future
plans for areas.

“We've tried everything” to get
the board’s attention, Smith said.
But nothing has worked.

A sampling:

e In December, 1097 East
Raines, residential property, was
approved by the Board of Adjust-
ment for a real estate office. The

property is offices and businesses. .

Smith had told the board the area
“has been the subject of several
board office use variations. The
continual granting of use vari-
ations has, in effect, rezoned this
strip into office.”

@ Also in December, a house at
2388 Ketchum was approved for
use as beauty shop despite Smith’s
objection: “A comprehensive land
use plan was approved by the City
Council in June 1983. The plan’s
future land use map designates
the property for single family

39

residential use . . . Commercial

. use of the subject property could

create a hazardous traffic situa-
tion.”

The Board of Adjustment’s staff
report considered the applicant’s
predicament: Before gaining ap-
proval for the shop, the owner
“obtained all the proper state and
local business permits to operate
a beauty shop and incurred con-
siderable expense in renovation
and remodeling costs to provide
necessary facilities for a beauty
shop operation.”

City Council has rebuked the
board for its land use decisions
going back almost to the estab-
lishment of the board by the state
legislature in 1931. The council
even filed suit against the board
in 1979, charging that the board
exceeded its authority in grant-
ing a zoning variance to permit
the construction of a restaurant
on Poplar near Massey.

However, a Circuit Court judge
ruled that the council could not
bring suit because its members
would not be hurt.

In 1974, the Board of Adjust-
ment overturned actions by the
planning commission, the City
Council and the neighborhood
and allowed a shopping center on
Millbranch near Winchester. The
board refused to reconsider even
after it was learned that an adjust-
ment board member owned prop-
erty within the development site.

Colvett thinks the board is un-
fairly attacked. “The board real-
izes that it holds the private for-
tunes of people in front of it and
wishes to use that power . . .
even-handedly for everybody.

“The board is very serious in
what it does and we feel that we
perform a real function for the
city and the county.”
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Zoning variances

are hard

By PEGGY McCOLLOUGH

Potential home buyers who

check zoning maps in the Office
of Planning and Development to
make certain the home they in-
tend to buy is in an all-residential
area may be in for a surpise.

The house next door that was
zoned residential on the map and

looked quiet the weekend the buy- .

er looked at it may be a day care
center during the week. And a
new convenience store may sit on
the lot that the map says is vacant
and zoned residential.

“Zoning maps don’t indicate
Board of Adjustment use vari-
ation,” said Ralph Smith, deputy
director of land use control for
the Office of Planning and Devel-
opment. Use variations are not
mapped because the zoning does
not change — the applicant is sim-
ply given permission to use the
property for something other
than for what it is zoned, he said.

Driving around the neighbor-
hood to see what’s there won’t

help in all cases either, Smith-

to detect

said. “The applicant has a year to
build in accordance with the plan
submitted” to the board.

To the chagrin of the Office of
Planning and Development, the
County Commission and the City
Council, the Board of Adjustment
often grants use variations to ap-
plicants who claim the present
zoning is a “hardship” on them.

City and county officials have
criticized the board for hearing
use-variation cases and accepting
some of the hardship explana-
tions. According to board records,
the board approved about 95 per-
cent of the applications it re-
ceived during the past 16 months.

While the Office of Planning
and Development produces maps
of planned unit developments
and special-use permits granted
by the City Council, it does not
keep up with use-variation appro-
vals, Smith said.

“We try as best we can when
people call in for information on
zoning to give them the zoning of

‘the property and surrounding

areas and, in some cases, to re-
member if there was a Board of
Adjustment variation granted in
the area. But sometimes, we just
don’t remember.”

The Board of Adjustment office
does keep files on variations it ap-
proves.

Board of Adjustment decisions
also have caused headaches for
Frank Bosak, deputy administra-
tor of the Memphis and Shelby
County Office of Construction
Code Enforcement. His depart-
ment cites zoning and building
code violators, and tries to keep
up with the variances granted. .

“It’s quite a file,” he said. ‘

“Quite often we have to explain,
why someone across the street is
allowed to do something that this
one is not allowed to do,” he said.
“Then we have to explain that
their route has to be the same one
that the (neighbor) took — the
Board of Adjustment.” -
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By PEGGY McCOLLOUGH

Real estate executive Waymon
Welch said yesterday that as a
member of the Board of Adjust-
ment he considers it his obliga-
tion to bend over backward to
help citizens coming before the
board.

“That is the one reason I was
willing toserveonit . . Iwantto
be helpful,” Welch said.

Welch told a woman appearing
before the board Wednesday that
he wished he’d been able to help
her prepare her variance applica-
tion. She wanted to put a 20-by-40
foot hay barn on a 6%-acre resi-
dential lot in the county on Ben-
jestown Road. Barns are not al-
lowed in residential zones. &

But Welch said the land should
have never been zoned residen-
tial because it is sparsely devel-
oped and has a rural atmosphere.
He even asked the applicant to
amend her application to ask for
an oversized accessory building.

“If some livestock get in there,

well, we just can’t help it,” he.

said.

The application was approved.

“I don’t see that that affects the
planning patterns,” Welch said.
“It should have been left agricul-
tural.” . 2

The Board of Adjustment’s ten-
dency to favor applicants’ re-
quests over the objections of the
Office of Planning and Develop-
ment has created tension
between the two. The planning of-
fice says the Board of Adjust-
ment’s actions have been to the
detriment of city and county land
use planning.

The tension increased when
Board of Adjustment chairman
Frank H. Colvett, in a surprise
move, changed the board’s proce-
dures Wednesday and instructed
Ralph Smith, OPD deputy director
for land use, to testify as an “oppo-
sition witness” in use variance
cases. OPD staff customarily serve
as information sources, not wit-
nesses.

So yesterday, Smith said he
planned to ask the city attorney to
determine if it was even legal for
members of the planning office
staff to be case witnesses. i
Smith also said he planned to ask
to meet with board members to
come to an “understanding of our
respective positions regarding
zoning.” :

“There should be some clear
lines of who is handling zoning
and what functions they have. . .
The biggest problem is the dupli-
cation and people have the (op-
tion) to go before the Board of Ad-
justment or the regular zoning
process” for use variance (using
property for something for which
it is not zoned). g

Board member John S. Shep-
herd said he had no objections to

*meeting with the planning office

staff. He also said Smith should
not have to comment as an opposi-
tion witness: “I think that any em-
ployee attempting to work for the
citizenry should be treated like
any other governmental agency.”

The quasi-judicial Board of Ad-
justment was set up as a last resort
panel for zoning matters. The
board has been criticized by
Smith, City Councilmen and
County Mayor Bill Morris for ex-
ercising too much authority in
land use cases.

. Critics also say use variance ap-
plications should be heard by the
Land Use Control Board, then the
City Council or County Commis-
sion. g
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aphis, Tenn,, Sunday, May 27,1984
Board of Adjustment
gives good service
To The Commercial Appeal:

I thank reporter Peggy McCollough for her re-
cent articles and appreciate the interest she has
shown in giving the taxpayers an overall view of
what the Board of Adjustment is all about.

As a member of this august body, I'd like to say,
“Don’t judge a book by its cover.” We're citizens,

“like you. I was asked to serve on this board nine

-years ago. I, like the other members, felt honored to
Serve our community ... and was interested in good
government. 3 :

I believe this board gives good volunteer ser-
vice as best it can. We’re not perfect and we don’t
have all the answers. We just happen to be interest-
ed, involved members of this community who want
to support our elected citizens. .

I personally refuse to be a “yes” person. As long
asLserve on this board, I shall strive to be fair to all. -

- I thank Mayor Hackett for his confidence in this

- board in your article of May 17. To my knowledge,
no one on this board has received a penny for their
‘many hours spent per month. I believe of interest
here is that even though the mayors appoint our -
members, the City Council and county Board of

~Commissioners must approve each of us. I am not
interested in their jobs. I'm just interested in help-

- ing Memphis grow.
3 ; MRS. T. KYLE CRESON JR.
' 257 Belvedere 80th Nkt
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) “‘Give light and the people
will find their own way.”

Sunday, May 27, 1984

Editorials

¢ VIETNAM: Memorial Day is a time to remember, not forget.
- BOARD OF ADJUSTMENT: The board needs to solicit the

Petbeo wilt

3 06T ML)

counsel of professional planners — and respect their

A little respect

A CONFRONTATION between
Ralph Smith, deputy director of land
use for the Office of Planning and
Development, and members of the
Board of Adjustment Wednesday
night showed again how far outside
normal planning channels the board
is operating, and its unwillingness to
cooperate with other agencies in es-
tablishing orderly zoning patterns.

_ The board, which has often
made its decisions on zoning vari-
ance requests without input from
agencies involved in planning, gave
a loose invitation to City Council
members, county commissioners,
and OPD officials to attend Wednes-
day night’s meeting.

- The invitation seemed to show
willingness to consider opinions
from outside the board. In the past,
the opposition of OPD and other
planning officials has meant little to
the board in deciding cases in which
a property owner asks to use his
property in a different way than zon-
ing allows. The board has approved
95 percent of the requests for var-
&c:s, often ignoring OPD’s objec-

-+ INSTEAD OF treating Smith’s tes-
timony as professional advice, how-
ever, the board accepted his evalua-
tion of two zoning cases as hostile,
“‘Opposition” testimony, as if Smith
niad a vested interest in the cases
ther than an opinion as a profes-
ional planner.
-« No satisfactory answer was giv-
en-as to why Smith had to testify as
an opposition witness, while other
city or county department represen-
tatives’ comments are treated as staff
input.

- Board members Frank Colvett
and Waymon Welch indulged in
some roundabout sniping at Smith’s
competence, pointedly questioning
whether Smith understood the
“hardship” criterion by which the
board allegedly decides its cases.

~ Welch showed the depth of his
consideration for good zoning by ad-
vising an applicant during the meet-
ing how she could word her applica-
tion to circumvent objections.

- The case in question involved an
application to build a barn on prop-
el%‘,zoned residential. The pur;
of the barn was to e hay, but

there were indications that animals
would also be kept there — a viola-
tion of building and health codes.

Welch told the woman she
should change her application to re-
fer to the barn as an “oversized ac-
cessory building” rather than abarn
and not to worry about the animals.
“If some livestock get in there, well,
we just can’t help it,” he said.

- The manner in which Smith was
treated showed little respect for his
professional stature, and Welch’s
comments were clearly inappro-
priate to proper procedure.

Other comments by Welch indi-
cate he believes the board’s role is to
unilaterally revise zoning policy if
he doesn’t agree with it. He said the
woman’s land, which is zoned resi-
dential, “should have been left agri-
cultural.” :

The meeting indicates again that
the board considers itself the sole de-
cision-maker on land use in the
county, regardless if it short-circuits
the work of the elected and profes-
sional bodies that formulate policy.

The board and members of plan-
ning agencies need to iron out their
respective roles in establishing zon-
ing patterns. The board needs to

" make sure it involves planners from

other agencies in its decisions and
treats their testimony with respect.

IN THE SHORT run, it would be
appropriate if the Board of Adjust-
ment voluntarily decided to consid-
er only “bulk variances” — involv-
ing setbacks, parking, and building
size and height. Cases involving “use
variations” — use of property in dif-
ferent ways than zoning of an area
allows — should be left to the Land
Use Control Board, the City Council
and county Board of Commissioners.

In the long run, Shelby County
legislators in Nashville need to act to
restrict the power of the board. Until
then, however, the city and county
mayors, who appoint members of the
board, and more public officials in-
volved in land use planning need to
speak out more on the way the board
is doing business.

Land use policy is too important
to be established on a hodgepodge
basis according to the whim of a
board with too much power and too
little information.
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Board approves Seessel’s expansion

By PEGGY McCOLLOUGH

The Board of Adjustment last night ap-
‘Eroved an application by Seessel’s Supermar-
ets Inc. to expand its store at 1761 Union onto

residential property after the company:

reached an agreement with the adjacent
neighborhood group. ;

After a month of negotiations, the Central
Gardens Area Association and Seessel’s en-
tered into a covenant that includes the neigh-
borhood group agreeing to endorse the ex-
pansion plans. In exc
agreed not to convert four residential proper-
ties that it owns in the neighborhood into
nonresidential use for 20 years and to proper-
ly maintain the properties.

foot rear setback from the south pro

Seessel’s owns groperties at 1744 and 1756
Eastmoreland and 190 and 194 Lemaster. The

covenant also calls for Seessel’s to build an 8-

foot brick and wood fence along the store’s
south property line and along the north prop-
erty line of adjacent residences west of the
store.

The store had asked the board to waive a 25-
rty line
in order to build an L-shaped addition along

‘the length of the existing building.
hange, the company . g

Jon McCalla, an attorney and president of
the Central Gardens group, d residents
were cularly concerned about the homes
that the company owns in the neighborhood
and that it could lead to “encroachment.”

The company realized that it would “have to

_make accommodations or we would be op-

posed,” he said.

The board continued the case last month
after neighborhood representatives and the
company agreed to negotiate.

Yesterday’s meeting lacked the fire of last
month’s meeting when Ralph Smith, deputy
director of land use control for the Office of

Planning and Development, was told that he
could comment on cases only as an opposition
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witness. Smith had criticized the board for
hearing and approving land use cases.

Smith yesterday, however, commented on
land use cases as a staff member. Asst. City
Atty. Art Shea, who had been asked to give an
opinion on the issue, said Smith could com-
ment, without being sworn in, just as any oth-"
€r representative of a city or county depart-
ment. ’

In other business, the board decided to re-
hear next month an application by James Ske-
ifos to turn a building at 2031 Jefferson, for-
merly the Memphis Jewish Community
Center, into a ‘boxing and karate arena. Ske-
fos, who had planned to provide 235 parking
spaces, only 150 of them paved, was asked to
provide a parking plan showing when the oth-
ers would be paved. £

The plan, which calls for seating for 650,
was opposed by Overton Square Inc. Bill Max-
well, attorney for Overton Square, said mer-
.chants were concerned about the type of
crowd that the sports hall would attract and

,':hat those attending would park on others’
ots.

Also, the board approved an application by
Eddie F. Hayes & Son Funeral Home to turn a
house at 950 Chelsea into a funeral home.
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“Give light and the people
will find their own way.”

‘Wednesday, September 19, 1984

Editorials

NO-MAN’S LAND: Memphis has never met a developer it

didn’t like.

Zoning nightmare

MEMPHIS is a city that can’t say

no. To developers, that is.

 Despite a staff of planning ex-
perts under the direction of the
Land Use Control Board, the city
continues to use a roll of the dice to
chart its growth.

The result is clear to anyone
with a map: Memphis has become a
city of sprawling commercial devel-
opment, a planner’s no man’s land.

If Memphis’ future is to be left in
the hands of individual developers
and speculators, who, after all, are
primarily interested in short-term
profits for specific projects and not
long-range planning for the entire
city, Memphis seems doomed to wad-
dle into the future with an erratic
growth plan.

It may surprise many Mem-
phians to know that the city has
professionals in its employ whose re-
sponsibility it is to plan for the city’s
development. Those people are
found on the staff of the Land Use
.Control Board and the Office of Plan-
ning and Development.

Unfortunately, their best efforts

have been stymied in recent years by
the City Council, the Board of Adjust-
ment and, yes, even their employers,
the Land Use Control Board.

OF 100 ZONING and planned de-
velopment requests brought before
the council since July 1983, 95 were
approved. Of 20 cases rejected by the
staff of the Land Use Control Board
as being not in the best interests of
the city, 16 were overruled by the
council. During that same period, 87
of 100 appeal cases were approved by

the Land Use Control Board. And

during a similar period, the Board of
Adjustment approved 95 percent of
the appeals brought before it. Clear-
ly, the members of all three boards
have a difficult time saying no.

| “If the community would follow
the recommendations (of the plan-
ners),” says Mayor Dick Hackett,
“we’d be better off in the long run.
I'm concerned that their recommen-
dations are being overturned. It’s
not conducive to long-range plan-
ning.” The various boards, says
Hackett, simply don’t have the exper-
tise to shape the city’s future. Even
worse, “they find it easy to play to
the crowd.”

Briefly, this is how the system

works:
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Suppose you are a developer who
wants to build a high-rise, commer-
cial building that the city planning
staff has determined would violate
current zoning restrictions. You

.could appeal to the board and re-

ceive a public hearing. If the board
ruled against you, you could then ap-
peal to the City Council. If the City
Council ruled against you, you could -
go to the Board of Adjustment, know-
ing that the odds would be stacked
very high in your favor.

IT’S CLEAR THAT the devel-
opers’ interests are being looked
after. But who'’s looking after the in-

“terests of the city?

Don’t get us wrong. We aren’t op-
posed to developers. On the contrary,
we recognize the importance of their
contribution to the city’s growth. At
the same time, however, we recog-
nize the importance of balancing the
developers’ needs with those of the
city as a whole.

Incredibly, the city has no com-
prehensive, written plan for its fu-
ture growth. It’s true the Center City
Commission has set goals for down-
town development, but the rest of
the city is proceeding headlong into
the future without a clear under-
standing of where it is going. The
only plan now in use is the Memphis
2000 plan adopted in 1981 by the City
Council and the Shelby County
Board of Commissioners. Though
the plan prohibits the spread of com-
mercial strip development and des-
ignates regional centers as sites for
future commercial development, it
legitimizes the continued spread of
commercial construction in urban
centers such as the White Station
area and is little more than a “held
the line” plan designed to control ex-
isting nightmares. Beyond that, it
says nothing about where Memphis
as a city should go.

As citizens, there are several,
things you could do to bring an end
to the city’s zoning nightmare:

® You could urge Shelby County
legislators to support legislation to
abolish the Board of Adjustment and
you could pressure council members
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to use better judgment in interven-
ing in zone variance appeals.

- @ You could try to convince the
council and the mayor of the necessi-
ty of developing a post-Memphis 2000
plan comprehensive enough to es-
tablish written, easily understood
guidelines for the city’s growth. City
planners are at work on a rezoning
plan, but it remains to be seen
whether the council will accept it.

- ® You could insist that the coun-
cil stop speculative zoning at White
Station along Poplar. Because it has
been designated as an urban center
with a mixture of residential, com-
mercial and governmental uses, it is
ripe for speculators who purchase
property with the intention of ask-
ing for zoning variances at later
dates to construct buildings prohib-
ited under current standards.

AS IT STANDS Memphis has a
plan to halt helter-skelter growth in
existing areas, but that plan is being
circumvented by an excessive num-
ber of appeal boards. Three appeal
boards are too many.

AS IT STANDS Memphis has a
plan to halt helter-skelter growth in
existing areas, but that plan is being
circumvented by an excessive num-
ber of appeal boards. Three appeal
boards are too many.

‘The Board of Adjustment is an
anachronism and should be abol-
ished. The reason for having appeal
boards is to allow affected citizens
and developers an opportunity to
challenge decisions made by city
planners. That’s how the system
works in theory. In practice, it has
often served the interests of devel-
opers rather than of the city as a
whole. Over the years, the Board of
Adjustment has become little more
than a rubber stamp for developers
and home owners pleading for ex-
emptions. At a recent meeting, the
board went so far as to declare the
deputy director of the city’s land use

department a hostile witness. That’s

no way to manage this city’s future.

The council’s record is not much
better. Repeatedly, it has ignored the
advice of planners and sided with de-
velopers, often turning a deaf ear to
the pleas of concerned residents.
Most recently, it overrode the plan-
ners to approve Boyle Investment
Compagy’s request to build an office
development on 22 acres on Shady
Grove Road north of Poplar. Long be-
fore that, it overrode city planners
and approved the construction of
Clark Tower. It also approved the
Mall of Memphis against the advice
of city planners. The list goes on.
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WHATEVER THE merits of indi-
vidual requests, the pattern indi-
cates a serious conflict among elect-
ed and appointed officials about
what planning guidelines and goals
the city should follow.

That conflict should be resolved.

The city needs a comprehensive

- development plan based on reasona-

ble goals for business, neighbor-
hoods, the environment and city ser-
vices. The plan should have the
approval and support of the adminis-
tration, the council and the other
bodies involved. It should address
public concerns as well as require-
ments for economic growth.

In the meantime, government of-
ficials and planners should reach an
agreement on what guidelines the
city should use until such a plan is
developed.

If the Board of Adjustment were
abolished, if the council used more
restraint and common sense in ac-
cepting zoning appeals and took ac-
tion to halt speculative zoning, and if
city planners were allowed to do
what they do best — plan for the
city’s growth — Memphis could en-
ter the 21st Century as a real city and
not an oversized town grown too big
for its britches. :



November 29, 1984, Commercial Appeal (continues on following page)

51



Commercial Appeal (continued

November 29, 1984,
from previous page)

‘syrarad 103
suopesrdde mau aA1j pue ‘siuap
-1sa1 0z inoqe £q pasoddo peoy
umoisafuag $zzs 38 auo Surpnjour
‘suoISU9IXa Jiulad suioy a[Iqow
XIS a1om Aepiaisad paacaddy

‘Iypue] o3 pued
“X3 01 pue POy SSW|OH T1Sh Ie 1}
-pue[ B Joy Jjutiad B JO UOISUIIXD
U JOJ 'OU] 33SSAUUI], JO SALISP
-u] S8 g-3urumolrg Aq uoneorid

-de ue pauodisod osye pieoq w_E.. lnom ,uﬁ ayI[ j,uop £swW1 JI v._n:ﬁ‘

‘90UBUIPJIO dWOY 3[1q

-0 343} SSMOSIP 01 SISQUISW UOIS

-STWWOD pUg [I9UN0d Y4 }9dwW

SISqUIBUI 3} JO [[€ 3ARY O} paaide

paeoq 2y ‘pafyy Apeadie suoneorid

-de qiim swarqoid 1e8sy Surpied

-21 UJI3IDUOD JO 9SNBdaq paidafox
Sem WNIIOJRIOW 3yl YSNOWI[Y

ST

jutoddeau 1,uop uawy3 ‘SuUIop a1,om

SV sorxxx PRET ‘6Z JaquaAoN ‘Arpsiny], ‘siyduwepy ‘[eeddy [RIsWWO) oy,

I,, ‘PIes go[3pm . ‘sn uo duml pue
auiod £33 Aem Y3 817 3,U0P I,
 WaY] aeur
$91p0q SANRISISR] BYl Jalje sme
oy sorjdde pue reioipnfisenb,,
ST pIBOQ 9Y} 9JUIS SJUBUIPIO 33
Surdureaas ur sjedionded o) paeoq
37} yse o} inoy pue Sinquou
-uog Joj sjerzdoadde sem 11 Yuryy
1.UpIp £5U) pres UO[dp\ pue uos
-I183d " UOIUI[D JIqUIIUW paeogy

~319ans sy} uo a1doad ssatpy ind
01 JuBM 1,UOP | PUR SWOY J[IqOW
B Ul SAI] 0] pasu oym ajdoad aie
819Y1,, POPPR INQ [93] SISUMOIUI
-0 MOY SpuejsIsapun ay pies ‘Iaq
- PIROqQ © ‘UI[OM Uouwrfepm
*P9199104d 9q 0] PISU SISUMO
-awoy swnduoy jeyl 3uippe
‘Inoy pres ‘szayio o3 dn 31 suado
B3JE Ue U] SWOY 3[IOU 3UOC PUY
‘pIes 1noy ‘seuwoy 3y1q
-omr juauemiad Ul S}NSSI YOIGM

PUSIX3 3q UBD PUB SI894 IN0J 03
T 0] PONssI 8q Uwd ‘Jusumsnipy
Jo preog a3 Aq pajurid ‘syturrad
9V, "9J0W IO 2408 ue Jo A11adoid
uo Ayuno2 ay) up jwrad [eroads
Aq SOWIOY 31O SMOI[e UITym
‘aouguIplo SUIUOZ 3yl 1noqe
19sdn axe oym spdoad uroiy sia)
<131 pue S[[Bd AUBW PSAISJ3I SARY
8inqusuuog pue a7 pies inoy

*S2UIOT] S[1QOWX
10§ 3oURUIPIO BUTUOZ MaU B 1JRIp
0} sAdulone AJunod pue £110 pue
finquauuog ‘SIN ‘WIY YIIm 199w
1184700 MUuBI4 UBWLITRYD pIeoq
jey) payse os[e inoy ‘suondad
-x9 jrumiad [eroads swoy s[iqour
JO SUOISU8IXd UO , WNIIOIRIOWT
ABp-06,, B Y99S 0] pIeoq Syl 310}
-3q pareadde Jnoy wip ugwIIrey)
uoIsstmmoy) £1uno) pue Sinquau
-uo§ BieqIBg UBULITRYD [IOUNOD

N
Lo

£11D 'ansst SwWOY S[1qOW Y1 UQ
3151} SN juem
jou op ajdoad alsym pooyioq
-y8rou e joeduwy 0} pusuUL J0U Op
o 199foxd a1 03 au1s aiqeidenoe
Ue puIy am [pun Sun{oo] anuUnued
14 3, ‘Ples '10103JIp JI9IUa)
Yi[esH [BIUS 1SBAUINOS ‘ZI1A0q

-9 U0 ‘I ‘Sunesw sy I3y
"pIes 3Y ‘311s Jewe] 9y}
SB 9[quIisSep Se 10U SI Ing ‘swoy
[eUONIISURI] & SB 9sn SiI sjrmiad
UDTYM '[RIOJSUINIOD PIUOZ S| £1J9
<doid 1y, '9ALIQ £AQ13YS 1Seq U0
Arsdoad goany) isndeq orrrasrd
8D pro ayi Surseyoind jo wondo

a3 SeY [[1IS J9JUID 3Y3 PIES X0
'SINOT 1§ Ul urelsd
-01d Jeriurrs e polIsiA oym ‘mng
-uey Apne pue opne[) Suipnpd

(1v 284 WoJJ p3NUNU0Y)

sueqn)) [|1 A[[eIUoW JOJ SWOY JO UONIEIO] $103(03 paeog

o A g ey

L



July 27, 1985, Commercial
Appeal, Case BOA 85-54

(City)

Ruling sets back

proposed home
for mentally ill

By PEGGY McCOLLOUGH

The Board of Adjustment last
night ruled that a proposed
group home for the mentally ill
at 1283 Holmes Road is a com-
mercial venture and is required
to get a special use permit from
the City Council.

David Dickson, attorney for
themental health group plan-
ning the home said he will go to
court to appeal the ruling.

“The ramifications (of the
ruling) could lead to the dis-
mantling of mental health
homes in Shelby County,” he
said. ;

Officials of SMS Community
Housing Inc. — an umbrella
organization made up of the
Midtown Mental Health Center,
the Southeast Mental Health
Center and the Southwest Men-
‘tal Health Center — had argued
that the Holmes Road project,
funded by federal grants and
subsidies, is nonprofit and tax-
exempt and therefore not a
commercial venture. The 2,200-
square-foot Whitehaven home
would house eight patients and
two staff members.

However, Patricia Nozinich,
an attorney and a resident of the
Whitehaven neighborhood, ar-
gued that nonprofit and com-
mercial can be synonymous and
that the residents should be
allowed to oppose the home in a
public forum.

She also said that the three
mental health centers have
large reserve funds and operate
like a commercial venture, and
that the planned home would be
a commercial venture.

The board’s ruling over-
turned a previous ruling by the
Building Official that the home
is allowed in a residential
neighborhood under a 1978
state law upheld by the state
attorney general.

“I just don’t believe that the
legislature realized what they
were doing” when they passed
the law, said board member
John S. Shepherd. Under that
law, “they could put one of their
houses in the middle of Ger-
mantown.” j

Board chairman W. Richard

Hall noted that the three mental
health centers have large re-
serve funds. The Southeast Men-
tal Health Center has a surplus
of $1.7 million, Hall said, and “it
appears to me to be a commer-
cial organization.”

Mental Health officials, how-
ever, said that the reserve cush-
ion is needed because the cen-
ter anticipates losing $600,000 a |
year in federal block grants and
that the other two centers had
substantially lower reserves
that are needed for cost in-
creases.

Dickson also charged that
opposing residents were trying
tcidgrolong the process because
SMS has to make arrangements
for the home by September to
receive the $808,000 in Housing
and Community Development

rants and an annual $92,600

ederal rent subsidy. Two other
such homes are planned for
1383 Faxon and Tchulahoma
near Arnold Road.

The process has been ailong
one. In December, SMS filed an
application with the Office of
Planning and Development
seeking to open a transitional
home for the mentally ill at the
Holmes Road site. A hearing,
scheduled for February, was
canceled when former Building
Official Frank Bozak ruled that
the home was permitted by law
and did not require a special use
permit and public hearing.

Ms. Nozinich filed a petition
for an injunction in Circuit
Court to stop the project, but
Judge Robert L. Childers ruled
that Circuit Court lacked juris-
diction over the matter and that
the Board of Adjustment should
consider Ms. Nozinich’s objec-
tion.

Mr. and Mrs. Raymond E.
Cotton, who live near the
planned home, have filed peti-
tions in Chancery Court, and
SMS has asked the court for an
injunction naming the City of
Memphis and Ms. Nozinich as
defendants.

Board members Frank Colvett
and Frankye B. Jordan were the
only board members to vote
against Ms. Nozinich’s appeal.
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High-rise plan”

near Orpheum
wins approval

Project wins
Over protests

By PEGGY McCOLLOUGH |

Plans for a huge, high-rise
apartment development next to
the Orpheum theater were ap-

" proved yesterday by the Board

of Adjustment over the objec-
tions of critics who said the
project would “dwarf” the re-
stored theater.

Yesterday’s action means the
project may proceed and does
not need the approval of the City
Council.

- Developers said construction
will begin in about 18 months
-and will take two years. The

project will have three towers

ranging from 22 to 39 stories.

Peggy Jemison, chairman of
the- Memphis Landmarks Com-
mission, told the board the glass
high-rise would “dwarf the Or-
pheum. . . . This is not in keep-
ing with this building we have
made a jewel.”

She said she also was speakxng
for Memphis Heritage Inc.

The board, which issues var-
iances from zoning laws, unani-
mously approved variances

sought by. Orpheum Plaza Part-

nership for the 576-unit develop-

ment. i
The property, zoned light in-

dustrial and central business

district, stretches from Main-to-

Front between the Orpheum and
Beale Street Landing parking
garage.

However, architect Bill Beaty,

spokesman for the project at the
meeting, said the property’s zon-
ing allows commercial build-
ings.

“What is too tall?” he asked. “I

really think this respects the
Orpheum. It keeps something
from touching it and crowding
t £2l

The towers will be raxsed on
columns 90 feet above the
ground and will allow a river
view from Main, he said.

Pat Halloran, president of the -

Memphis Development Founda-
tion which manages the Or-
pheum, said, “We don’t have an
olf1f1c1al position on the matter at
a

“We had a presentatlon made
to the board of the Memphis
Development Foundation three

_years ago about the project. We
“didn’t see anything we were

overly concerned with at the
time.” _ ;

Mrs. Jemison also said the
project, which she said is on the
edge of the South Main Histori-
cal District and “at the foot or
the head” of the Beale Street
Historical District, should" be
studied by plannmg’consul’eants
who have been hired by the city
to study downtown. “It needs
serious observation and should
not be rushed at the last min-
ute.”

And Ralph Smith, deputy di-
rector of land use for the Office
of Planning and Development,
said in a written response to the
application, that “a development
with such an impact on major
city projects” such as Beale
Street and the Orpheum,
“should be reviewed by the Clty
Council.”

However, board member
Frank Colvett and chairman W.
Richard Hall said the Center
City Commission already had
approved the $40 million pro-
ject, which indicates city ap

proval.
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Board approves
hazardous-waste
plant renovation

By Tom Charlier
The Commercial Appeal

A local board Wednesday ap-
proved American Resource Re-
covery Corp.’s plans to modern-
ize its South Memphis hazardous
waste-processing plant.

In its 5-2 vote, however, the
Memphis and Shelby County
Board of Adjustment attached
more than a dozen conditions to
the project. American Resource
will have to plant trees between
the plant and residences, con-
trol dust, limit hours of oper-
ation and make other changes.

The proposal underscored the

history of controversy sur-'

rounding the plant at 901 E. Bod-
ley. Neighbors have long blamed
American Resource for odors,
health threats and various nui-
sances. Nearly a dozen neigh-
bors showed up Wednesday,

many to argue the plant should
never have been built adjacent
to residential neighborhoods.

But board members agreed
with the company’s argument
that it legally could continue op-
erating with or without the
board’s approval of a requested
zoning variance. With the board
action, at least, safety and envir-
onmental improvements will be
made and local regulators will
have additional leverage on the
company, they said.

“I feel like to approve this
would be a help to what’s out
there,” said board member Rob-
ert Knapp.

American Resource, techni-
cally considered a waste-re-
cycler, is licensed to blend flam-
mable solvents and other indus-
trial liquids into fuel for cement
kilns. The company has been in

Please see PLANT, Page B2

From Page B1

Plant

trouble with environmental reg-
ulators in past years and is busy
cleaning up groundwater conta-

mination it blames on a previous .

operator at the site.

To comply with federal regula-
tions, American Resource plans
to replace 22 aging storage tanks
with 10 modern ones that will be
located farther away from
homes and protected by a cano-
py. Storage capacity will drop by
more than one-third — from
187,000 to 120,000 gallons — and
new sprinkler and vapor-recov-
ery systems would enhance fire
and environmental safety, ac-
cording to the company.

The proposal normally would
have required a special-use per-
mit issued by the Land Use Con-
trol Board, but it was trans-

ferred to the Board of Adjust-
ment because of technicalitices
in zoning regulations. A portion
of the American Resource
acreage is zoned for light-indus-
trial uses, where special-use per-
mits cannot be issued, officials
said.

Scott Dowdy, vice president in
charge of operations for Ameri-
can Resource, said the company
was pleased with the decision

.and gladly would meet the

board’s stipulations. -

Neighbors expressed mixed
feelings on the action. Buddy
Cannon, a member of the Pros-
pect Park Neighborhood Associ-
ation, said the project should im-
prove the plant site. But group

_ president Bernice Gailey said

she doesn’t trust American Re-
source. :

“The promises are the things
that concern me more than any-
thing else,” she said.
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Landmark,

adjustment

panels face city probes

By Wayne Risher
The Commercial Appeal

City Council members believe
the Landmarks Commission and
the Board of Adjustment are too
powerful and have decided to in-
vestigate each board.

After setting three short-term
appointments to the boards
Tuesday instead of the longer
terms requested, councilmen
said Wednesday that council
committees will conduct inquir-
ies in September to see if the
boards should be modified or
abolished.

The nine-member Landmarks
Commission, which controls
building activity in seven his-
toric districts in. Midtown and

downtown, has been criticized
for strict enforcement of stan-
dards. Critics said the eight-
member Board of Adjustment,
which approves zoning var-
iances and hears appeals of per-
mit requests denied by the Of-
fice of Construction Code En-
forcement, allows developers to
sidestep city approval. Members
of both serve without pay.

Supporters of the Landmarks
Commission said the council
could face a fight. Landmarks
supporters and Board of Adjust-
ment officials rejected the belief
of some council members that
the boards have overstepped
their authority.

Councilman Shep Wilbun said

Please see BOARDS, Page A8

From Page A1

Boards

his Housing and Community De-
velopment Committee would
hold meetings on the Land-
marks Commission in Septem-
ber: “Many on the council be-
lieve the Landmarks Commis-
sion is dominated by ... people
who appear to be so interested in
history and protecting architec-
ture of historic structures that

marks was impeding develop-
ment. None of those recommen-
dations went into effect.

“It’s a summertime rerun,”
said Sue Williams, # spokeman
for the Historic I tricts Alli-
ance, a coalition of more than 20
districts.

Tuesday, the council received
Mayor W.W. Herenton’s nomi-
nations of one new Landmarks
Commission member and two
new Board of Adjustment
members. The council was asked
to approve multiyear terms but
made appointments effective

they are impeding and interfer-
ing with development.”
Recently, council members
have received complaints that
Landmarks has been too strict
on proposed home designsin the
Midtown corridor, a right-of-
way being redeveloped.
Landmarks supporters re-
called that the action comes
three years after the council’s
last attempt to weaken the com-
mission. A council-appointed
panel spent several months
studying Landmarks after coun-
cilmen complained that Land-

through Sept. 30.

Reginald French, a Herenton
aide who oversees appointees,
said administration officials
were reviewing the action
Wednesday and had no immedi-
ate reaction.

The Landmarks appointee was
Elizabeth G. Rudolph, proposed
for a term expiring in July 1994.
Board of Adjustment appointees
were Steve Harrell and David S.
Andrews, proposed for terms ex-
piring in July 1995.

Councilman Tom Marshall
said the council wants to investi-
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gate the Board of Adjustment be-
cause “it is the council’s percep-
tion that the Board of Adjust-
ment has been overstepping its
authority and is being used by
developers and others in the de-
velopment community to side-
step the process of going before
the council.”

Marshall, chairman of the
Planning and Zoning Commit-
tee, said the committee will start
its study in September.

W. Richard Hall, chairman of
the Board of Adjustment, said, “I
can’t think of any cases where

we’ve overstepped our authority
or boundaries.” He said attor-
neys carefully review cases.
The council has the authority
to abolish or change the Land-
marks Commission, which was
created by a city ordinance. Any
changes must follow the state’s
legislation for historic zoning.
The Board of Adjustment,

created by the General Assem-

bly in the 1930s, is believed to be
outside the city’s legislative au-
thority. But, said Marshall, the
city wields influence by provid-
ing part of the board’s funding.

June 23, 1993, Commercial Appeal

City Hall parking garage
use being reconsidered

By Ron Maxey
and Wayne Risher
The Commercial Appeal

The city apparently is rethink-
ing its decision not to allow
members of volunteer boards to
use the City Hall parking garage.

Mayor W. W. Herenton'’s office
would only say Tuesday that al-
ternatives are being sought to
the controversial policy, which
has brought complaints from
members of several boards and
prompted the Landmarks Com-
mission to move its June 30
meeting to Victorian Village.

However, a spokesman for one
of the affected boards, the Mem-
phis-Shelby County Board of Ad-
justment, said she had received
verbal approval from the may-
or’s office for board members to
use the garage today.

Anita Forrester, executive sec-

.retary of the Board of Adjust-

ment, said Herenton administra-
tive assistant Reginald French
told her he didn’t think there
would be a problem with mem-
bers using the garage during the
board’s 1 p.m. meeting in City
Council chambers.

Herenton spokesman Carey
Hoffman said the matter was tak-
en under advisement but didn’t
indicate there had been any offi-
cial change in policy. “I can say
that we are seeking alterna-
tives,” Hoffman said. :

Forrester said she had re-
ceived no written approval as of
Tuesday afternoon to use the ga-
rage, and she said parking ga-
rage security personnel had not,
to the best of her knowledge, re-
ceived notification to allow
board members to use the ga-
rage. :
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Requests denied for tall billboards on I-240 near mall
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1-240. “Even though the neigh-
borhood is across the interstate,

ra Sonnenburg these billboards will loom over

Rose McCormick op- our neighborhood as an eye-

posed the requests. Sonnenburg sore,” said James E. Nelson, re-

state Co., sought approval of bill-
boards taller than 70 feet, claim-

leave the signs hidden behind

The Board of Adjustment de- treessouth of the interstate west t

ing that a S0-foot limit would
nied requests Wednesday for of Perkins.

By Wayne Risher
The Commercial Appeal

presenting the Colonial Acres

Neighborhood Association.

Beautification project propon-
nts joined the fray. “Memphis
Please see SIGNS, Page B2

0 50 feet if a separate properly maintain right-of-way.

for a beautification

Lawyer Homer Branan III, re-

presenting Perkins Interstate,
said the billboards would be cause the city and state didn’t

dropped t
proposal

three overheight billboards on
The landowner, Perkins Inter-

Interstate 240 South after neigh-
bors and two City Council mem-

bers opposed the plans.
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August 26, 1993, Commercial

Appeal

Signs

has long been known as the city
of trees. I would not want it to be-
come known as the city of bill-
boards,” said = Martine Mad-
linger, a Memphis Horticultural
Society member.

Voting against the billboard
requests were vice chairman
Lynda Raiford and board mem-
bers May Taylor, Robert Sparks
and John Shepherd. Voting in fa-
vor were David Andrews, Steve
Harrell, Marshall Colvin and
Frankye Jordan. £ :

Stanley Trezevant Jr., an own-
er in Perkins Interstate, de-
clined comment on the bill-
board vote. Trezevant is also be-
hind the tree-removal plan.

The Herenton administration
has asked the state Department
of Transportation to approve
Trezevant’s beautification pro-

ject. 22k

The plan calls for Trezevant to
remove trees, some 45-50 feet
tall, and replace them with clus-
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ters of ornamental and shade
trees, no more than 12 feet tall
and spaced 1,000 feet apart.

A letter from Herenton to the
state said the public-private
partnership with Trezevant
would advance the city’s goal of
beautifying traffic arteries.

Sonnenburg said the City
Council has no authority to stop
the beautification proposal, but
a letter asking the state to reject
the proposal has been sent to
Transportation Commissioner
Carl Johnson. It is signed by
Sonnenburg, McCormick, Pat
Vander Schaaf and Florence
Leffler.

“We find the existing trees
and shrubbery growing in the
right-of-way and on Trezevant
property a welcome relief to the
concrete and grass which exists
elsewhere,” the letter said.

“We plead with you to save
years of state maintenance mon-
ey which would be required to
mow four more miles of grass.
Deny this selfish proposal! It has
nothing to do with beautifica-
tion or the public’s interest.”
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Refinery, Bellevue Baptist
granted zoning variances

By LAURIE JOHNSON
THE DALy NEws

Williams Refining LLC and Bellevue Bap-
tist Church were among applicants granted
zoning variances Wednesday by the Mem-
phis and Shelby County Board of Adjust-
ment.

Williams Refining, which op-
erates the former Mapco refin-
ery, received permission to build
five tower structures taller than
100 feet on refinery property at Interstate
55 and Mallory Avenue.

The structures will be part of a proposed
continuous catalytic reformer, a facility the
company plans to start constructiononata
later date.

The purpose of the reformer will be to
increase the company’s productivity, par-
ticularly that which is related to the produc-
tion of high-octane gas, according to the
company’s application to the board.

The proposed property site, which cov-
ers 2.2 acres near the center of the refinery’s
120-acre tract, is subject to heavy industrial
zoning requirements, which specify that
property owners have to seek a variance if
they plan to build any structure taller than
100 feet.

According to the company'’s application,
the five structures will be of differing

heights, ranging from 109 feet to 280 feet.

The refinery already had numerous tow-
ers and structures taller than the 100-foot
limit because prior to 1981, structures in
industrial zones were exempt from height
regulations, said Anita Forrester, director of
the Memphis/Shelby County Board of Ad-
Jjustment office.

The company is complying
with all Environmental Protec-
tion Agency requirements appli-
cable to the project, according to
the company’s application.

No local departmental comments have
been filed regarding the application, and
there has been no opposition from any
nearby property owners, Forrester said.

“They’re kind of boxed in, and they’re try-
ing to make reasonable, practical improve-
ments that enhance the use that’s already
there,” she said. “The only way they can
meet their needs and the requirements of
the EPA are to build these structures asso-
ciated with the reformer the heights they've
specified.” g

Board of Adjustment members also

_granted Bellevue Baptist Church a variance
“'to erect three crosses higher than 100 feet

on church property at Appling Road and
Interstate 40. :

See Zoning, page 20

» Zoning

Continued from page 1

The crosses, two of which
will be 120 feet and one of
which will be 150 feet, will be
part of a devotional area the
church plans to develop on part
of its land.

The four-acre property site is
zoned light industrial, which
also requires a variance for
structures taller than 100 feet,
Forrester said.

At Wednesday’s meeting,
board members rejected a re-
quest for a zoning variance that
would allow a business to oper-
ate within a residential neigh-
borhood.

The board rejected Jeffrey L.

Kelley’s application to open an'

insurance business in a home at
3632 Kirby Terrace Drive, at the

corner of Kirby Terrace and
Winchester Road.

According to the application
submitted by Kelley, who owns
the home, the entire building
would be used for business pur-
poses. The property site is
zoned single-family residential.

While the home is located

‘near the Winchester commer-

cial corridor, the home’s place-
ment on the property made it
more a part of the residential
portion of the neighborhood,
Forrester said.

“Along Winchester, there is
commercial and business use
but the house itself faces onto
Kirby Terrace Drive, and its
driveway is on Kirby Terrace
Drive,” she said.

““So, as far as the physical
characteristics of the property
go, it tends to be more a part of
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the subdivision than the Win-
chester Road commercial front-
age.”

The board also rejected
Kelley's request for a larger sign
than what the area’s current
zoning requirements allow.
While single-family residential
zoning allows one sign up to 12
square feet in size, Kelley
wanted to place two signs on
the property: a 50-square-foot
detached sign and a 48-square-
foot sign attached to the home.

Kelley had filed a prior appli-
cation in 1997, but withdrew it
following neighborhood oppo-
sition to the variance request.

The board also had received
a lengthy protest letter regard-
ing the current request,::
Forrester said.

The board’s next meeting is -
scheduled for Sept. 22.
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COUNCIL OK'S NEW ORDINANCE LIMITING
SIZE OF BILLBOARDS

Blake Fontenay

Call this "Unfinished Business Week" for the
Memphis City Council.

In addition to voting on a lease deal that
allows Williams Cos. to build an office complex in
Martin Luther King Jr. Park, the council also gave
final approval to two other long-discussed items of
business.

The council adopted an ordinance Tuesday
establishing various new regulations for
billboards.

At a previous meeting, the council had agreed
to ban all new billboards, except along interstate
highways.

The regulations adopted this week will affect
the boards that are already up around the city, as
well as any new boards built along the interstate.
The new provisions:

-- Limit the size of billboard signs to 672
square feet along interstates and major highways,
and 500 square feet along other roads.

Previously, the city's rules allowed signs up
to 1,000 square feet in total surface area. Existing
billboards are exempt from the new size restriction
unless they have to be rebuilt.

The ordinance:

-- Requires all billboards to have identifying
decals so building officials can keep track of the
signs' owners.

-- Requires building officials to maintain a
log with information on all registered signs and
their owners. That log must be available for public
inspection during regular business hours.

The Shelby County Commission is
considering an identical ordinance that would
extend the billboard regulations to areas outside
the Memphis city limits.
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The council also gave final approval to an ordinance
intended to limit the authority of the Memphis and
Shelby County Board of Adjustment.

The board, made up of city and county mayoral
appointees, grants variances to land use plans when
property owners have some special hardship that is
beyond their control.

Some council members contend the board has
strayed from its intended mission by granting actual
land-use changes over the years.

The ordinance passed this week is designed to
strip the board of authority in land-use cases. The
County Commission is also considering a similar
ordinance.

Under the new ordinance, all cases involving
land-use changes, such as rezoning property from
residential to commercial classification, would be
routed through the City Council or County
Commission.

However, the Board of Adjustment would still
hear cases that involve relatively minor changes to
development site plans.

Councilman John Bobango said the ordinance
should provide greater accountability by having
elected council members or commissioners hear the
sometimes controversial land-use cases, rather than
a group of appointed officials.

In other business, council members learned that
the city's administrative staff had resolved a
problem that threatened to delay development in
some outlying parts of the county.

Rick Masson, the city's chief administrative
officer, said he reached an agreement that clears the
way for Memphis to provide sewer service in
unincorporated areas within Collierville's
annexation reserve area.

Memphis officials were hesitant to provide
sewer service within the area, without assurances
Collierville would provide compensation if the
smaller city ever annexed the area and took over the
sewer service.

Collierville Mayor Linda Kerley wrote Masson
a letter last week, stating the city's intent to work
out a contractual arrangement with Memphis for
sewer service in those areas.
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COUNTY APPROVES WIDER REACH FOR
BAN ON NEW BILLBOARDS

Jimmie Covington

County Commission members on Monday
gave final approval to extending a ban on new
billboard construction to unincorporated areas of
the county except along interstate highways.

Without debate, commissioners voted 9-0 to
approve a joint city-county ordinance that includes
the ban and other revised sign regulations. The
City Council approved the ordinance Nov. 16.

Approval of a joint ordinance by both
governmental bodies apparently removes a legal
question that county attorneys had raised about
whether the council could act alone to adopt new
billboard restrictions.

“This is third and final reading on this
ordinance; it has come before committee and has
been recommended for approval,” said
Commissioner Mark Norris. Norris, chairman of
the commission's zoning and land use committee,
moved for its approval.

County Atty. Donnie Wilson had taken the
position that neither the city nor county could act
alone to change the joint zoning ordinance, which
includes billboard regulations.

The council on Oct. 26 approved a city-only
ordinance that its backers said would halt new
billboard construction in the city except along
interstate highways.

At the same time, the council started the
process of approving the new joint ordinance that
includes the new ban plus measures to fine-tune
regulations on existing billboards.
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Some of the new restrictions in the ordinance:

-- Signs along interstates and major highways
are limited to 672 square feet and those along
other roads to 500 square feet.

Previous regulations allowed up to 1,000
square feet of surface area. Current billboards are
exempt from the new restriction unless they are
rebuilt.

-- Building officials must keep a log with
information on registered signs and their owners.
The public will be allowed to inspect the log
during regular business hours.

-- Current signs will be designated as either
"legal conforming" signs or "legal
nonconforming" signs.

Also, on Monday, commissioners approved a
separate city-county ordinance that removes the
authority of the Memphis and Shelby County
Board of Adjustment to grant land use variances.

The adjustment board generally has authority
to grant variances from zoning requirements for
hardship reasons.

Several City Council members have voiced
concerns that some board-approved land use
changes have negated the intent and purpose of
zoning requirements.

The new ordinance, which also has been
passed by the council, will require that any land
use changes be approved by the council or
commission.

Edition: FinalSection: NewsPage: Al
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The Saga Continues: More "Main Street Sweeper'
Info Comes to Light

By Andy Meek

A federal grand jury this week formally indicted two
Memphis City Council members who previously had
been implicated in criminal complaints alleging they
sold their votes in exchange for supporting a real
estate project, among other dealings.

At the same time, the indictments against Edmund
Ford and Rickey Peete also shed new light on the
inner workings of the "Operation Main Street
Sweeper" investigation that targeted them and
subsequently rocked the city council.

Prosecutors, via the indictments, revealed for the
first time that well-connected lobbyist Joe Cooper
was indeed the informant who wore a wire and paid
the councilmen a total of $23,400 in FBI funds to do
several things over the course of four months:
approve a particular land deal and get part of the
council's billboard ordinance repealed, for starters.

And Cooper, who regularly represented clients
before the council, appears to have had still another
agenda.

On the same day the Memphis and Shelby County
Board of Adjustment met in November to consider a
contentious land deal involving the Tennessee
Brewery, Cooper met with Peete to talk about John
S. Shepherd, the chairman of the BOA.

Food for thought

The BOA is an eight-member body that meets
periodically to hear appeals related to zoning laws
that govern land development. On the same day the
BOA was supposed to meet to talk about the brewery
redevelopment, Cooper, according to the indictment,
offered to pay Peete to encourage the council to boot
Shepherd from his role as head of the BOA.

Shepherd was, in Cooper's words, becoming a
problem for his clients.

"Cooper stated that the city mayor was required to
appoint the chairman each year, and Cooper and
Peete discussed having this issue addressed by the
City Council," the indictment reads.
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The timing of that rendezvous, coinciding with the
BOA's meeting about the Tennessee Brewery,
appears to be happenstance. Brenda Solomito, the
land planner representing the developers who want to
transform the vacant brewery into a towering condo
project, said Cooper never approached her on that or
any other project.

Nevertheless, Cooper told Peete that removing
Shepherd would benefit Cooper's clients, who most
notably included local billboard magnate William H.
Thomas Jr. It's not yet clear if Cooper was promoting
Shepherd's removal at the behest or to the benefit of
Thomas, who has found himself in hot water lately
for other issues before the council.

Passing notes in class

During the discussion on Nov. 13, Peete and Cooper
exchanged notes on which were written the payment
Peete wanted in exchange for pushing the council to
replace the BOA chairman. That was the way the two
men had operated over the past several months, using
code words and making veiled comments about cash
payments for favors, according to the indictment.

"Cooper showed Peete a note that read '5,000 TIP,'
and then Peete wrote on a message slip a note
indicating that he wanted to be paid $2,500 in
advance and $4,000 after the issue was addressed by
the city council," the indictment reads.

In addition to answering some questions, the
indictments also raise new ones. For example,
speculation has been raised in some circles that the
feds were forced to act when they did - arresting both
councilmen on Nov. 30 - because of either a misstep
or blown cover by someone in the investigation.

Court papers show the arrest warrants, signed by
federal judge Jon McCalla, were dated Nov. 29, yet
Cooper still went ahead and wore a wire to meet
separately with Ford and Peete the next day on Nov.
30 - the day of the high-profile arrest and press
conference. He even left $2,500 in cash in the
bathroom of Peete's office on Nov. 30, presumably
hours before the councilman was arrested.
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Body politick

The city council, meanwhile, is still dealing with
the fallout from the land deal that Cooper allegedly
bribed the councilmen to support in the first place
and which is at the crux of the probe.

On Tuesday, the council's Planning and Zoning
Committee put a stop to Thomas' work on that
project, a mixed-use development off Interstate
240 that included a billboard.

The council also went a step further that day and
slapped a moratorium on new billboards in the
city.

"When we passed this item," councilman Jack
Sammons said of the different features of Thomas'
Steve Road project, "we included provisions that
they would have to build the day care center first,
then the billboard, then the storage facility.

"I drive by there on the way to the airport, and it
just looks like a tornado has gone through there. A
very thin slice of trees has been cut down, and |
guess they could be trying to build the world's
thinnest day care center. But | think this council
has got to send a message to this fella that this isn't
Dodge City; you can't just go out and do what you
want."

'A smokescreen'

Gene Gibson, a member of the city-county Land
Use Control Board, suggested that the
development appeared to be little more than an
excuse to build a new billboard.

"The deal was a smokescreen, but we get
smokescreens all the time," he said. "People can
tell us anything. What you've got to understand, for
a lot of this stuff, there's nobody to enforce it. All
we do is try to set rules and hope everybody's
honest and that they do them."

Nevertheless, council members used the
opportunity this week to enact another billboard
moratorium, despite the fact that another one
ended several months ago.
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Taking aim at Thomas' project, which inspired
the alleged misdeeds in the federal indictments,
councilman Tom Marshall said: "We have what
appears to be a largely unbridled industry in the
billboard business. And | believe we all just need
to take a breath and put a stop to this insane
acquisition of property, these insane measures
that people go to to build a billboard."

But the line between periodic business activity
and an "unbridled" industry apparently is a thin
one.

Later that day, council members also were told
exactly how many permits are currently on file
for new billboards in the city. There are fewer
than five.
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Billboard Developer Thomas To Appear in
Court Today

By Andy Meek

To say that local billboard magnate William H.
Thomas Jr. has a bone to pick with the Memphis
and Shelby County Board of Adjustment (BOA)
probably is an understatement.

After that eight-member body - which meets
periodically to hear appeals related to zoning
decisions - declined recently to give Thomas the
special permission he needed to build two
billboards, the businessman filed suit in Shelby
County Circuit Court. And though both Shelby
County and the City of Memphis are listed as
defendants in the lawsuit, Thomas directed most
of his vitriol at the BOA.

Thomas is scheduled to appear before Chancery
Court Judge Arnold Goldin this morning
because of issues related to one of his billboard
projects in South Memphis.

He's also due today before Environmental Court
Judge Larry Potter to answer charges that he
flouted a "stop work order" at another billboard
site.

'Off the rails’

For example, Thomas claims in that litigation -
filed in June 2006 - that the BOA had violated
its own rules and exhibited "willful and reckless
disregard™ against him in denying him
permission to build his signs. Further, Thomas
claimed he was owed damages to deter future
"bad conduct, such as occurred here."

The court filings go on to suggest Thomas
believed the board was not following its own
rules in appointing members, including a
chairman. And in a later court filing in August,
Thomas' representatives wrote that the
allegations in his complaint show the board
"was and remains completely off the rails, as far
as billboards are concerned."

That court case, related to billboards Thomas
wanted to build on Prescott Street and on Broad
Avenue, has not been made widely known until
now. But it puts events that happened a few
months later in a new context.
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Three months after Thomas' lawyer wrote that
the BOA was "off the rails,"” federal prosecutors
allege Thomas' business consultant, Joe Cooper,
was meeting with Memphis City Council
member Rickey Peete to talk about the
possibility of replacing John Shepherd, the
chairman of the BOA.

Cooper, a perennial candidate for office in
Shelby County, had become Thomas' public
face some time in late 2005. He worked as a
paid consultant, smoothing the way for Thomas'
deals to get the approval they needed.

But when Cooper faced unrelated money
laundering charges last year, he was allowed to
become a federal informant, apparently in
exchange for leniency. Cooper then provided
prosecutors with what purported to be an inside
look at the dealings of local politicians he
suggested were on the take.

Bird on a wire

Thomas, whose land holdings across Shelby
County and beyond represent a vast fortune,
may have been personally involved in directing
Cooper's actions or he may have given Cooper
carte blance while the two men worked
together, according to previous Daily News
stories and other reports.

It's unclear, at least in court records of the sting
operation, whether Thomas knew what Cooper
was doing.

Nevertheless, sometime in November 2006 -
three months after Thomas blasted the BOA in
court papers - prosecutors claim Cooper met
with Peete at Peete's office. Cooper, wearing a
wire, was there to discuss the BOA.

"Cooper described to Peete what he claimed
was a problem with the chairman of the Board
of Adjustments and indicated that the
replacement of the chairman would benefit his
(Cooper's) clients," reads the indictment against
Peete, which was handed down in December.

Peete, along with councilman Edmund Ford,
was charged with accepting several thousand
dollars to support various projects before the
council.
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Meanwhile, the friction between Thomas and
the BOA apparently wasn't enough to keep
Thomas from accepting its denial of his project.
At the site on Prescott where the BOA said he
couldn't put up a sign, Thomas apparently went
ahead and built it within the last few days,
despite never having received a permit to do so,
said Allen Medlock, the head of Memphis and
Shelby County Construction Code Enforcement.

Also, Thomas' circuit court case on that issue
since has been transferred to federal court.

"The billboard industry, it creates a lot of
income real quick for people," Medlock said.
"They can fight the thing in court, and if they're
ordered to take it down, they just take it down -
but they've made their money on it."

'Publicity-shy investor’

Whether Cooper was acting with Thomas'
knowledge, the two men are widely known to
have enjoyed a close relationship. Shortly after
losing the Democratic primary for a seat on the
Shelby County Commission this past summer,
for example, Cooper left town to unwind and
visit family members.

He traveled to the West Coast to spend time
with his son, Trent, a Hollywood filmmaker and
notably the director of the recent feature film
"Larry the Cable Guy." While he was relaxing,
though, Cooper said in an interview shortly after
returning that he also had been scouting around
for development prospects for Thomas while on
vacation.

"He's a publicity-shy investor, a private person,
but very nice, smart, philanthropic and I love
working with him," Cooper said in a Daily
News story at the time.

Meanwhile, Thomas may inadvertently
encourage new public attention on his dogged
approach to the billboard business - and on his
dealings with Cooper - when he appears in court
today.
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UPDATE: County Commission Delays
Reappointments to Board of Adjustment

By Bill Dries

Shelby County Commissioners have delayed
the reappointment of two members of the local
Board of Adjustment, the appointed body that
hears appeals of conditions of zoning
ordinances.

The names of Daniel Dow and Lynda Raiford
had been submitted by interim Shelby County
Mayor Joe Ford.

Commissioner Steve Mulroy called for the
deferral saying he wanted time to examine the
voting records of those on the board.

"I think it's entirely appropriate to look at
people's records," he said using the example of
"smart growth™ development policies.

"If we as a commission think that smart growth
land use policy is the way to go and we see
somebody who has consistently voted against
that . it would be within our prerogative to vote
against that appointment,” Mulroy said.

Shelby County Attorney Brian Kuhn, however,
said the board is a "quasi judicial body" which
hears testimony under oath on specific disputes
and then makes judgments that can be appealed
to a court of law.

"It's not a voting pattern that you could review
for a policy," he said after pointing out he was
not advocating for or against a delay.

Commissioner Mike Ritz challenge Mulroy's
motives.

"I don't think there is a problem. I think
somebody has a problem. . that's too bad,” Ritz
said. "They are probably friends of
Commissioner Mulroy. | am not here to listen
to Commissioner Mulroy repeat his statements
why he wants this deferral. Frankly, he hasn't
said anything."”
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Mulroy denied a personal motive. He also
drew fire from Commissioner Henri Brooks.

"There's more to it than is what before us
now," she said. "I would venture to say that
this has something personal to do with Mr.
Mulroy. . He needs to settle this outside. . If
you want to put it out here, put the whole thing
out here."

Commissioner John Pellicciotti said he and
Mulroy had heard from a constituent he didn't
identify who had complained about some
decisions made by the Board of Adjustment.


http://www.memphisdailynews.com/NASearch.aspx?fn=Lynda&ln=Raiford&redir=1
http://www.memphisdailynews.com/NASearch.aspx?fn=Joe&ln=Ford&redir=1
http://www.memphisdailynews.com/NASearch.aspx?fn=Brian&ln=Kuhn&redir=1

V. Board Membership, 1925-present

Name
Harry N. Howe
Wassell Randolph
E.B. LeMaster
Charles ). Haase
Walk C. Jones
Dan Wolf
S.E. Ragland
John W.  McClure
H.R. Chears
R. Henry Lake
W.E. Hyde
Tate Pease
M.L. Martin
E.B. Klewer
W.M. Stanton
R.E. Palmer
Bayard Cairns
E.W. Hale
Buford White
Bayard Cairns
W.S.  McCormick
Max H. Furbringer
J.F.  Dudney
D.). Canale
David N. Harsh
Phil Pidgeon
Wilson  Fly
Waddy West
0.B. Ellis
William D. Galbreath
Clifford Reynolds
Earl W. Smith
Elbert A. Cheek
R.R. Kimbrough
Rudolph Jones
W.B. Smith
John M. McGregor
Robert E. Palmer, Jr.
Kemmons Wilson

Dates of Service Years of Service Board(s) Chair Notes
1925 1929 4 C
1925 1928 3 C C
1925 1928 3 C
1925 1927 2 C
1925 1927 2 C
1925 1927 2 C
1925 1926 1 C
1926 1927 1 C
1927 1943 16 C
1927 1929 2 C
1927 1927 0 C
1928 1952 24 C/co
1928 1952 24 C/co
1928 1936 8 C/co C/co
1928 1935 7 C
1929 1940 11 C
1929 1934 5 c/co
1931 1955 24 co
1931 1937 6 co
1931 1934 3 co
1931 1934 3 co
1935 1956 21 C 1
1935 1954 19 co 2
1935 1936 1 C
1936 1962 26 c/co c/co
1936 1954 18 co
1936 1937 1 C
1937 1949 12 C
1937 1947 10 Cco 3
1940 1943 3 C
1941 1949 8 C
1943 1954 11 C
1943 1948 5 C
1946 1953 7 co
1948 1962 14 co 3
1948 1960 12 C
1949 1968 19 C C
1949 1959 10 C
1952 1970 18 co
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C.A.
Charles L.
W.H.
Charles W.
Edward
Perry
Griffith C.
Walter M.
Jonathan C.
A.L

John S.
Jack
Roane
JW.

C.W.

E.M.
Donald
James W.
Alfred M.
Rufus
James B.
Maxine
Carl
Charles A.
Joe D.
Malcolm
Robert
John S.
Jayne
Jerry F.
Robert W.
Barney
Clinton R.
Cary

W. Richard
Frank
Estelle
Frankye B.
Waymon
Richard L.
John

Name
Camp
Heckle
Dilatush
Baker
Barry
Pipkin
Burr, Sr.
Simmons
Larkin
Aydelott
Palmer
Bland
Waring, Jr.
Ramsay
Bond
Zinn, Jr.
Thomas
Campbell, Jr.
Alperin
Jones
Adams
Kahn

Langschmidt, Jr.

Ison

Spicer
Baker
Drzycimski
Shepherd
Creson
Taylor
Knapp
Golding
Pearson
Whitehead
Hall
Colvett, Sr.
Willis
Jordan
Welch, Sr.
Rutherford
Goodwin

Dates of Service Years of Service Board(s) Chair Notes
1952 1964 12 C
1953 1974 21 Co/l Cco/l)
1953 1956 3 co
1954 1970 16 co 2
1954 1954 0 co
1955 1970 15 C C
1956 1968 12 C
1956 1967 11 co co
1956 1962 6 co
1957 1959 2 C
1959 1983 24 c/l c/)
1959 1965 6 C C
1960 1967 7 C C
1962 1970 8 co 3
1962 1970 8 Cco/l
1962 1965 3 co
1964 1970 6 C 4
1965 1976 11 Co/l J
1965 1968 3 C
1967 1981 14 Co/l J 5
1967 1970 3 C C
1968 1972 4 c/l 6
1968 1971 3 c/) J
1968 1970 2 c/l
1971 1973 2 J
1971 1973 2 J
1971 1972 1 J
1972 2008 36 J J
1972 1988 16 J
1973 1977 4 J
1973 1976 3 J
1974 1988 9 J 7
1976 1985 9 J
1976 1978 2 J
1977 1994 17 J J
1977 1991 14 J J
1978 1981 3 J
1981 1996 15 J 1
1983 1985 2 J
1985 1990 5 J
1985 1988 3 J
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Name Dates of Service Years of Service Board(s) Chair Notes

Lynda W. Raiford 1988 present 19 J J 8,9
May Taylor 1988 1996 8 J
Marshall Colvin 1988 1994 6 J
Homer Cody 1990 1992 2 J
David S. Andrews 1992 2011 19 J
Steve Harrell 1992 1994 2 J
Roland P. Taylor 1994 2009 15 J
Guy V. Hall 1994 2003 9 J
Eddie F. Carter, Jr. 1997 2009 12 J
T. David Goodwin, Sr. 1997 2006 9 J
Patricia Aldridge 1997 2004 7 J
Jim  Strickland 2000 2007 7 J
Kathy Moore Cowan 2006 2007 1 J
Daniel Dow 2008 present 7 J
Zakiyah M. Langford 2008 2010 2 J
Ray Brown 2009 2012 3 J
Andrew Trippel 2009 2012 3 J
Andre Jones 2010 present 5 J
Timothy Rainey 2010 present 5 J
Olliette Murry-Drobot 2010 2012 2 J

Frank Colvett, Jr. 2012 present 3 J J

John Jackson llI 2012 present 3 J
Jimmy Burditt 2012 2014 2 J
Madeleine Savage-Townes 2013 present 2 J
Aaron Petree 2015 present 0 J

Board Key: C: City; CO: County; J: Joint

Only permanent members appointed by the City or County executives and confirmed by their
respective legislative bodies are included in this list. In the last few years of the County Board,
several individuals served as quasi-permanent alternates, attending nearly every month for two to
three years: Squire Oscar H. Edmonds, Wayne W. Mink, John T. Dwyer and William Van Hersh.
Establishing a quorum during the waning days of the County Board became so difficult that by its
final meeting, on June 11, 1970, the Board Secretary, Robert Stacey, was appointed as an alternate.

Notes

=

Died in office

Ex-Officio Member (Squire, Shelby County Quarterly Court)
Ex-Officio Member (Commissioner, Shelby County Commission)
First African-American member

First African-American chair

First female member

Gap in service, 1977-1982

First female chair

Gap in service, 1997-2005

LN WN

70



The table below displays the cumulative years of experience of all members serving on the Board at
the time. The record for most years of experience occurred in 1952, when there was a combined
122 years of experience on the County Board (there were six members who had been on the Board
since the 30s). As of January, 2015, the current Board has a combined experience of 44 years.
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The following tables display the tenures of each Board Member.
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Palmer

Heckle

~ Campbell, Ir.
lones
Bond
Drzycimski
Spicer
Baker
Creson
Shepherd
Knapp
Taylor
Golding
Whitehead
Pearzon
Colvett, 5r.
Hall

Willis
lordan
Welch, Sr.
‘Goodwin
Rutherford
Colvin
Raiford
Taylor
Cody
Harrell
Andrews
Hall

Taylor
Goodwin, Sr.
Aldridge
‘Carter, Ir.
Strickland
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